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iled Febr y 21, 1885. 
United States District Court, Eastern District of Louisiana. 


Sinas WEEKS ) 
Vs, ~-11S95 
Tur Mereuants’ Murua. Ins. Co. } 


Testimony for Re sponde ne. 


Testimony taken on be h: lf of respondent before John Devenshire, 


tT rite Kistoeo ere ea mitietinnor thie tet b, af TM Deageew TRS” 


Present: Thomas if. Kenedy, Esq., for respondent; at. IL. 


hrowne, lusty., for Silas Weeks, libellant. 

Wavrer IL. Cozzens, sworn for respondent, says: 

By Mr. KENNEDY: 

(). What ts your business ” 

A. A mariner. 

(). How long have you been a mariner? 

A. Well, about fiftv-odd years; not quite sixty. I commenced 
when | 7% thirteen years. 

Are vou a sea-faring man at present? 
112 A Yes, sir; Lam just in port two days. 
(). “ely you “acqui ainted with Ship Island Harbor bar? 
A. Yes, sI 


(). Can nen give me the depth of water of the Ship Island bar? 


A. Well, it runs from twenty-one to twenty-two feet. 

(Q). What is the average rise and fall of the tide? 

A. IT think about eighteen inches. 

(). What is the character of the bottom of the bar? 

A. It isa hard bottom; hard sand. 

(). What ought to be for safety—I am speaking now of a vessel 
of about eighteen hundred tons burthen, and in all my questions | 
will have reference to a vessel of that character, of eighteen hlun- 
dred tons burthen, and having a large portion of her cargo of tim- 
ber on board. In general terms, what should be the difference for 

safety in the draught of a vessel 1,800 tons burthen, with a 
11s large portion of her cargo on board, between her draught and 
the depth of the water or the bar? 

A. Well, she might draw twenty feet or might draw more. 

Q. You do not understand my question; I do not care what she 
draws ; a vessel of eighteen hundred tons burthen with a large por- 
tion of her cargo on board, what should be the difference between 
her draught and the depth of the water on the bar to make it safe 
for her to pass ? 

A. Well, [ think she might pass in moderate weather with a foot, 
and in rough weather she would want two or three feet to prevent 
her striking the bottom passing In or out, . 


Q. What do vou consider the maximum of water that a vessel of 


eighteen hundred tons burden drawing twenty-one or twenty-two 
feet—a vessel of that kind, eighteen hundred tons burden, what should 
be the maximum quantity of water she would make per hour and 
be seaworthy ? 
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VS. SILAS Wicks ope) 
114 should yu lve oa vesse| Wiis making Water to cause it to 
be pumped every hour or every two hours, | believe a vessel 
of that class, an old vessel, it would not be prudent to goto sea with 
her, | 
(). Drawing how much per hour” 
A. Well, if you had to go to the pump every hour eh: is making 
too much water. 
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seawerthy of the character | have just deseribe 
four -oches per hour? 

A. LT think it would be imprudent to go to sea with her. 

(). If she made the same quantity some davs before that when 
she started on her voyage in the Gulf of Mexico from Ship Island, 
making the same quantity lor dave after she came out, would she be 
what vou call a seaworthy vessel ? 

A. No, sir; I think not; that is, a ship heavily laden 
115 making fiveorsix inches of water per hour. [| would not con- 
sider her safe. 
(). | am not referring to five or six inches. 

A. Well, three or four inches. 

(). Is a vessel seaworthy that requires pumping every two hours 
in the ordinary gulf weather” 

A. Yes, sir; in ordinary gulf weather I should not suppose that 
she was unseaworthy. 

(). If she required pumping ? 

A. If she required pumping in ordinary veather every two hours. 

(). Well, if she required it every three hours? 

A. Every three hours—it should be more—it would be sate with 
ordinary gulf weather; but we have some very heavy weather in the 
gulf. 

(). But speaking of the ordinary gulf weather. 

A. Well, I should say she would be safe. 

(). But—the weather not severe—if she drew from three to four 
inches at sea in moderate weather ? 

A. What 1 mean is, a vessel that would carry all sail, 
116 making two or three or four inches of water, | should not eon- 
sider unsafe—a vesse] carrying all etl in moderate weather. 

(). That is, she would be seaworthy in moderate weather ? 

A. Yes, sir. : 

(). Would she be seaworthy in a storm ? 

A. No, sir. 

(). Would she be seaworthy in ordinary rough weather, such as 
you encounter in the Gulf of Mexico ? 

A. Well, there is as bad weather here in the Gulf of Mexico as anvy- 
where else. ' 

(). But | am speaking of the ordinary gales there. 

A. It isa very rough sea. For instance, in a norther the sea is 
very big, and the east wind creates a very big sea. 

Q). If a vessel in weather not very severe requires pumping every 
three or four hours to keep her free, would she be a seaworthy vessel ? 
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A. Well, a vessel that requires pumping once In every 
117‘ three or four hours to keep her free I should consider safe in 
ordinary weather, if you mean that. 

(). That is to Say, provided she never had any other weatl er? 

A. If she had ordinary weather, I say that in carrying all sail, 
and that in ordinary weather, she would go along right well enough. 

(). You mean for the time being? 

A. Yes, sir; for the time being; but if she encounters a heavy 
gale I do not consider a vessel making thet much water to be safe. 


(). Suppose she required pumping every hour until some ordinary 


weather, would she be seaworthy ? 

A. No, sir. 

(). If it was impossible for a stretch of twelve hours at any one 
time to keep her tree, would she be seaworthy ” 

A. No, sir. 

(). Would you take your wife and children in a vessel that 
118 leaked at the rate of three or four inches per hour at start- 
Ine ? 

Objected to as irrelevant. 

A. No, Sir. 

(Q). Why not? 

A. Because | would not consider it safe. [ would not trust my 
wife or any member of my family on board a vessel making three 
or four inches of water to cross the Atlantic. | 

(). Well, how, do you suppose a crew of sixteen men could stand 
working at the pump every two or three hours, or every ten minutes 
during three or four hours, or how long could they stand ? 

A. They night stand it for a week or ten days. 

(). Kivery three hours? : 

A. Yes, sir. 

(). Suppose it was every two hours, how long could they stand ? 
\. Well, they might stand it two weeks. 

(). Suppose it was every half hour. 

A. Well, it is impossible fora man to stand at the pump every 

half hour. 
11%) (). Suppose a vessel drawing twenty feet, having a large pro- 
portion of her cargo on board of timber, lying fast on the bar 
at Ship Island, from the rolling and pounding heavily from rough 
weather and the sea flowing in, what do you suppose would be the 
effect of such rolling and pounding on her as a general thing ? 

A. Why, it would knock the bottom out if it lay there long 
enough. 

(). Well, take a vessel twenty-four hours fast; I do not mean 
thumping all the time, but rolling and thumping in an oceasional 
way ? 

A. Well, it would strain her very much if she was drawing twenty 
feet of water and rolling and thumping; she would pound there at 
anv time. 

(). I assume the vessel rolls and pounds heavily, then? 
A. It would strain her very much and cause her to leak. 
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(). When a vessel leaks from the time she has been exposed 
120 = to the sun waiting, taking in cargo, would the seams open 
from that cause, and would these leaks close or diminish or 

cease on her going to sea? 

A. They ought to close gradually in a few days, if her seams were 
all open by exposure to the sun. 

(). Suppose a vessel leaking from three to four inches when she 
went out from that cause, from the time she has been exposed to the 
sun, say for three months, you know what effect that would have 
Upon the vessel ? 

A. Well, they would be very slight. In loading they come down 
gradually ; they do not come down all at once; she might have been 
there for sixty days loading, and she would gradually close her seams 
as she came down in the water, but to load her down suddenly, of 
course she would make more water than if she got soaked up. 

(). Suppose she was leaking from that cause three to four inches 

some days before starting and at the time of starting, in 
121 «what time after being at sea ought her seams to close and 
her leakage diminish ? 

A. It would depend upon the weather; if she had rough weather 
it would not soon diminish, but in ordinary weather it might di- 
miinish and it night not. A vessel going to sea with her seams 
open, Why she generally keeps the pump going the whole time. I 
had a case of that kind myself, and [am back from the voyage now, 
where the vessel was lving exposed and she leaked very badly all 
the way across from the Passes to Cuba, and we had to keep the 
pumps steadily going on. It had been exposed to the sun down in 
the Caribbean Sea and her seams were open, and she leaked from 
the time she left Santa Cruz. 

(). Is a vessel leaking not less than from three to four inches per 
hour from the time she starts to the time she encounters a storm, 

say four days after, would a vessel in that condition be fit to 
122. = encounter a storm of any severity? 
A. Not a severe one. 

Q. Is the leakage necessarily increased by the action of the winds 
and waves In a storm? 

A. Necessarily; yes, sir; the harder the wind blows the heavier 
the weather and the more the leak. 


Cross-examined: 

Q. Are you a Ship Island Bar pilot? 

A. No, sir; but [run in and out of Ship Island before pilots were 
appointed there. 

Q). If you were at Ship Island and about to go to sea do you think 
you wou! ! take the judgment of a regularly-licensed pilot as to when 
Was the proper time and the stage of the water”? 

A. i would not, because I consider | am a better pilot than they 
are. 

_ Q. Suppose you were a stranger, would you do so? 
A. If I was a stranger I would employ a pilot. 
123 (. And you would be governed by the advice of the pilot? 
G-—-329 
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A. Yes, sir. 

Q. When you put yourself on pilot ground in charge of a pilot 
on your ship and a tow-boat ahead of you on your way to sea, do 
you not think you are doing all that a prudent master could be 
called upon — in doing so? : 

A. That depends upon circumstances ; if I knew he was going to 
sea at an improper time I would not go. 

Q. In fair weather, if the pilot come to you whom you had regu- 
larly engaged and told you that it was the proper time and the 
proper tide, and after making an examination of your ship of how 
mueh you drew and told you to bring alongside your tug-boat, 
would not vou think you were doing right? 

A. Well, I might think | [was] doing right, but taking the situa- 

tion I would look into it; I would see I had the proper Water. 
124 (). In going to sea do you sound out your channel ? 

A. Yes, sir; Ido it on the bar; I would not go to sea un- 
less I sounded in and out. 

(. When you go into Ship Island you sound the channel going 
In? 

A. Yes, sir. 

Q. And sound out? 

A. Yes, sir. 

(). Whether you have a pilot on board or not? 

A. I never had a pilot in my life there. 

@. You are still a pilot? 

A. Yes, mr. 

(). And that is the reason”? 

A. Yes, sir; [never took a pilot at Ship Island or Horn Island 
or Mobile. 

(). Would you consider the master was acting prudently who was 
a stranger at Ship Island whose ship was inside and had employed 
a pilot and the pilot told him it was the proper time and had the 

proper appliances to go to sea, would you consider he was 
125 ~~ acting prudently if he went to sea? 

A. Well, a captain on board of a ship has nothing to do 
with the pilot. When he is ready to go to see he asks the pilot if 
there is water cnough, and the pilot knowing the ship’s depth could 
answer. 

Q. Answer my question; yon have not answered it vet. I ask 
you you whether a captain, being at Ship Island and being a 
stranger, that he employs a regularly licensed pilot, and that pilot 
tells him to vel ready, that his ship Is In proper condition, and the 
proper amount of water on the bar, has not that master done all 
that can be required of him ? 

A. Well, I think the master is under the pilot's direction. If he 
employs il pilot it relieves him of the responsibility. I should con- 
sider if 1 was on pilot ground and a pilot came on board to take 
charge, if T wanted him I would let him remain, and if I did not 

[ would put him ashore. 
126 (). How many tides are there in the Gulf of Mexico in 
twenty-four hours? 
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A. Three tides in some places, such as Cedar Keys and other 
places, and some places two tides, as at Tampa. It goes as far as 
Charleston, South Carolina, two tides in the twenty-four hours. 

(). Does it not go as faras faras the Atlantic Ocean goes, tWO tides 
in the twenty-four hours? 

A. Well, no, sir; in Texas they have one tide and in Alabama 
one tide. 

). You say the difference between high and low tide at Ship 
Island is eighteen inches ? 

A. Yes, sir. 

(). Does it make any difference whether it 1s a spring tide or si 
neap tide? 

A. Yes, sir. 

©. What is the difference ? 

A. The rise and fall of that goes south and east. The wind blow- 
ing into the lake it increases the depth of water. 

(). How much? 
127 A. Well, IL don’t know exactly how much. I cannot say, but 
it increases the depth: I have seen that. 

(). What difference does it make at Ship Island when there is a 
new moon or a full moon? 

A. They have a stronger tide. 

(). How much more? 

A. Well, I never examined it. 

(). But still you are a pilot? 

A. Yes, sir. 

(). And have been for a great many years? 

A. Yes, sir. 

(. But you cannot tell how much higher the tide will be at the 
full of the moon? 

A. The full of the moon would not make, probably, more than 
two inches, and, if [it] was a norther, it would fail as much more. 

(). And in the southeast? 

A. It would rise the water two or three inches. In the ordinary 
rise and fall of the tide there is eighteen inches. 

(). Is not the rise or full of the new moon over two feet? 

A. No, sir. 
125 (). Are you positive of that? 
A. Yes, sir. 

(). Do you know it by actual measurement? 

A. No, sir; but I know it by my eve. I have fished around there 
a long time. : 

Q. Do you determine the water on the bar by your eve? 

A. No, sir; if I was crossing the bar I would sound. 

(). But you judge the water there by the eye? 

A. Yes, sir, except crossing the bar. If I was crossing the bar I 
would get it by actual measurement. 

Q. When you speak of a ship making four inches of water an 
hour, do you have reference to the water as indicated in ler pumps” 

A. Yes, sir. You sound the pumps on it every hour, and tell 
how many inches she is making. 
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Q. That is precise measurement? 
A. That is precise measurement. 
(). That is undoubted? 
129) A. Yes, sir; no question about that. 
(. The lower end of the putmp is put where? 
A. It is put down in the bilge, say, three or four times. 
Q. Between her timbers? 
A. Yes, sir. 
Q. Then it is put within three or four inches of her skin ? 
A. Yes, sir; she will sink. 
(). It is lifted that far off the bottom to allow free suction to the 
pump? 
A. So that the pumps will not choke. 
(). Were you ever on board the Orient ? 
A. No, sir; I saw her at a distance I have never been on board 
of her; I saw her at a distance—across the river. 
Q. How thick do vou suppose the timbers should be in the bot- 
tom of a ship of that kind”? 
A. If they are not big enough to insert the pump why they make 
them large enough. 
(). How large would the timbers be? 
A. I don’t know. 
150 (). Well, for a ship of that capacity ? 
A. Well, for a ship of that capacity they would be mighty 
close together. 
(Q). How much square ? 
A. Well, I think they would face at least from fifteen to eighteen 
inches. 
Q. Thev would be very close together? 
A. Yes, sir. 
(). More than two or three inches apart in the bottom ? 
A. Well, that depends altogethe” upon the way she is built. 
Q). On the top of these timbers would there be anything there in 
the lining? | 
A. There would be the ceiling there. 
(). How thick would that be? 
A. They might have it four or five or six inches: it is the builder 
and owner that would do that; they might contract to build ship, 
and they might want to build a light ship or a heavy ship. 
131 Q. Suppose there were two feet closely-packed sand, a com- 
pact mass in the shape of the ballast on the lop of that line, 
and SUP pose next to that the CArZO, consisting of square timber, is 
packed as close as it can be gotten, and = the intervening space filled 
up with boards ; now, when her pulps by her sounding rod <hows 
three feet of water In the pump, well is that any indieation that 
there is three clear feet of water ia the bottom of the ship? 
A. If it is in the pump well it is. 
(). Can stone and water occupy the same place at the same time ? 
A. Well, it occupies some space, but it would not occupy as much 
as that. ; 
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(). Suppose you took a bucket and put three inches of water in it, 
and then fill it up to the top with fine gravel, do vou think the water 
will overflow. 

A. If you drown it, it would; if vou fill the bucket full of 
152 sand there is no use for the water. 

(). Now apply that to a ship; here is the bottom of the 
ship that is made full, except the small space that you have spoken 
of, first with the timbers used in her construction, next is the inner 
lining or skin or ceiling on the top of these timbers, and on the top 
of that line is the ballast, which 1s of closely compact sand or gravel, 
and on the top of that, closely packed again, is the square timber 
with the spaces filled in closely and compactly with boards; do you 
think the water will occupy the spaces where that ballast 1s, and the 
timbers or cargo is stowed ? 

A. Well, the ballast, cargo, and timber, easily. For instance, the 
pump well, if then three feet of water in the pump well, the said 
ballast will take up more, some room, but how much I cannot say ; 
I would have to go to work and figure. 

(). Do vou think you could figure that out? 

Loe A. I don’t know that I could; I don’t know how much 
water. 

(). The ballast in the bottom of that ship would displace the 
water that was equal to it? 

A. That is according to your idea. A ship would not leak any if 
she is going to be loaded with the ballast and there was no water in 
the ship, and she filled up as vour idea is. 

(). Now, if there are three feet of water in her pump well, a ship 
loaded and constructed as she is, you say that indicates that there 
are three feet of water in the ship; or, in other words, suppose the 
ballast was all out and the cargo was all out, would there be three 
feet of water in the pump well, if there were three feet of water in 
her pump well when the cargo was in ” 

A. If she had it when the cargo was in, ves, sir. 

(). Well, suppose there were three feet of water? Well, suppose 

there were three feet of water in her, with the cargo in her, 
134 and the ballast in her, and take the cargo and ballast all out, 
how high would that three feet of water stand in that cre 

A. It woul 1 go into the bilges,and you would find it in the bilges, 
not in the pump well. 

(). Then the pump does not indicate how much water there is in 
her? 

A. Of course not. Sometimes they pump and the water is all in 
the hold of the ship; how do you account for that? 

(). [don’t knew. [ask you to account for that. 

A. A ship will suck. The water is in the bilge. 

Q. But Lam putting a ship to you on an even keel at sea, and 
the water in the pumps indicates that she has got thirty-six inches 
of wa’er in the pump well, and I ask vou if that is any indication 
that there are thirty-six inches of free,clear,and unobstructed water 
in that ship, fore and aft? 
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A. No, sir. I would look in the bilge for it if she was at 
sea. 
135 Q. Explain to us what you mean by bilge? 

A. The lee side of a ship. If a ship is leaking three or four 
inches an hour you had better get the bilge pump and not in the 
pump well. 

(). These soundings in the pump well do not indicate the water 
she has”? 

A. Not when you are carrying sail. 

(). It only indicates how much there is when you are on an even 
keel? 

A. Yes, sir; then vou ean tell something about how much water 
there is in a ship; that is the way I have done. [am just off a 
trip where the vessel has been leaking the whole trip of nine days. 

(). You went on an unscaworthy vessel nine days at sea ? 

A. Idid. I did not consider her unseaworthy ; [ did not know the 
condition of the vessel when I joined her. 

(). Llow SOO] did vou discover it t 
A. When I got out and commenced to pump out. 
30 (). Why did you not turn back ? 
A. Ina norther? [I could not turn back. 
(). Was there a gale of wind for nine days all the way ? 
A. No, sir: I went across to Cuba to Cape Antonio In three days. 
left the wharf up here on the 27th, at three o'clock, and got under 
wav and went to sea when it was a gale. 

(). Did you have any disaster on the voyage at all? 

A. Well, she damaged all the eargo from leakage of the vessel. 

(). Did you run into some of these floating wrecks in the Gulf? 

A. No, sir. 

(). You never touched bottom anywhere? 

A. Never touched bottom anywhere ; we took the deep water. 

Q. What do vou consider a gale of wind; how many miles? 

A. I think thirty miles an hour. 

(). What would vou say of sixty miles an hour? 

A. It was a hurricane. 

137 (). What would you think of ninety miles an hour? 

A. A severe hurricane. 

Q. What would you think of one hundred and sixteen miles an 
hour? 

A. That should be the time to cut her masts. | 

Q. Do you not think it would be almost a miracle that any ship 
should hold together in a gale of wind blowing a hundred miles an 
hour? 

A. No, sir; because there is evidence enough of that kind where 
vessels stood a hundred miles an hour. There was the little schooner 
Rovalist was out in the gale of September, and also another one. 
They came in with their masts, but the Royalist had to throw the 
cargo overboard. There is evidence they were out there. 

(). They came dilapidated ? 
A. Yes, sir; but I don’t know how they got back. 
(. You think they suffered a great deal ’ 
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A. Well, I think they suffered. 
158 (). Do you not think they had a hurricane? 
A. Yes, sir. 

(). Do vou think they had a eyelone ” 

A. | SUpPpPose So, 

(). Where were you on the 9th of September? 

A. I was here in town in a good harbor. | do not recollect what 
weather. Let them at sea look at it and de the best they can. 

(). Suppose that all three masts of either had been carried away 
or cut away Ina storm blowing a hundred miles an hour, and sup- 
pose the ship is broken yp and her bulwarks all stove in and Lone ; 
that her houses on deck were all carried away, and her boats carried 
away, the main deck broken uy) and carried away from the bows 
abreast of the forecastle to the break of the POOpD so that the whole 
upper deck for that distance is gone; would you consider that ship 
a wreck ? 


A. IL would. I would consider her a wreck; she was washed to 
fieces; her masts were gone. 
lot) Q). Take a ship that has gone through a gale of that de- 


scription, which has been damaged to the extent that I have 
deseribed, and she lived through if without entirely breaking up; 
would you not consider she was a strong, staunch, and seaworthy 
ship? 

A. Well, it was a heavy blow, and she stood it well. It got 
flooded. If she had been loaded with an ordinary cargo she would 
have gone to the botton—no doubt about it—but timber cannot 
sink. 

(). But take her in the condition in which she ts, torn to pieces, 
and that she lived throughout the storm in the condition she now 
is, after having been damaged in the condition | have stated ? 

A. Well, | don’t know how she was damaged. I cannot give you 
an answer. 

(). You don’t know whether, in vour judgment, she would be a 

seaworthy ship before the storm or not ? 
140 A. If she was a seaworthy ship before the storm she might 
have weathered the storm. 

(). Do you know how many vessels were lost in that storm ? 

A. No, sir; I heard of two—an unknown bark seen bottom up, 
and another vessel. : 

(). Was she a sailing vessel ? 

A. Yes, sir. 

(). Did you ever hear of the English iron steamship that cleared 
from here that was never heard of any more? 

A. That is nothing unusual; they load to the decks. 

(). Did you hear of the Dallam ‘Tower? 

A. IT don’t know the name, but these English steamers go out with 
fearful loads. They load down too deep. [I don’t think they are 
seaworthy. | 

(). But they have a lot of marine inspectors around this town ? 
A. Yes, sir; but they have got nothing to do with the English 
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ships. They have what they call the plinnsal line on Mnglish 
ships, and they are allowed to load to that line. 

141 G. You think it permits them to load too deep ? 
A. Yes, sir. 

Q. But is not that a line recognized and known throughout the 
world ? 

A. Yes, sir. 

Q). But you differ from the rest of the world ? 

A. Yes, sir; I don’t think it safe. I would rather keep a little ce 
higher out of the water. : 

(). As a matter of fact, would you not rather stay on shore ? 

A. Yes, sir; I think so. 

(). Where has your marine experience been—on what waters? 

A. Well, [have been on the coast here, the Gulf, for a great many 
years. | have been at Brazil. When I have been mate of a vessel 
my experience has been on the Gulf mostly. 

(). Ilaye you ever been in the Liverpool and continental trade ? 

A. No, sir. 

(). Have you ever crossed the Atlantic asthe master of a vessel ? 

A. No, sir. | 


142 (). Llow large is the largest vessel you ever commanded ? 
A. Seven or eight hundred ton. 
(). American vessels, [ suppose 7 e” 
\. Yes, sir. B 
(). What were their names ? | 


A. I have been on the steamship Mexico. 

(). I now speak of sailing vessels. 

A. IT have never been on large sailing vessels. 

(). THlow large is the largest vessel you have been on? 

A. Well, about two hundred and fifty tons. 

(). What was her rig? 

A. A merchant's brig. 

(). Did you ever command a three-masted vessel ? 

A. No, sit. a] r 

Q. Did vou ever command a regular brig ? 

A. No,sir; [have been mate of a brig, not master ? 

Q. The largest voyages you ever made were from New Orleans to 
srazil? : 

A. No, sir; from Newport to Brazil. I have been in the Gulf 

trade here for for tifty vears. 
143 (). In small vessels ? 
A. On steamers, steamships, and small vessels. 

(). But I now speak of sailing vessels ? 

A. I have been in the New Orleans & Pensacola trade for forty , 
vears, & never went out of it. 

Q. You have no idea of the relative proportion of the space be- 
tween the skin and the lining of an eighteen hundred ton ship that 
is given up to timber? 

A. No, sir; I have no idea. I never examined a ship of that i 
class. I have hever been On board of one of them : tht Is, in the 


hull. 


VS. SILAS WEEKS. 49 


Q. You don’t know, then, anything about the arrangement of the 
limbers of the timiber ? 
A. No, sir; I never have seen the inside of an eighteen hundred 
ton ship; that is, in the hold. 
(). Did you ever see a sailing vessel that had not bilge pumps ? 
A. LT have seen them without and I have seen them with them. 
(). Did you ever see anything but a small schooner’s bilge 
pumps ? 
A. I never seen a ship's. 
Lid Q. When you spoke of pumps in your direct testimony, 
What pumps did you speak of? 
A. Bilge pumps—the regular pumps of a ship. 
(). Where are the bilge pumps ? 
A. They are in the center of the —. 
(). They are not bilge pumps ? 
A. They call them bilge pumps. The bilge pump is one that ex- 
tends to the bilge; now a big ship may have bilge pumps. 
Q. What do you understand to be the main pumps of a ship? 
A. The pumps that extend down in the center of the ship. 
(). Near the ke-lson ? 
A. Yes, sir. , 
(). What do you understand by bilge pumps on that whole ship? 
A. If she had no buge pumps she had no other. 
(). But Lam supposing a ship has main pumps and bilge pumps; 
where would you look for the bilge pumps on an eighteen hundred 
ton ship if you were looking for them ” 
145 A. If I was pumping her out I would pump her out from 
the center. 
(). But if you were hunting for the bilge pumps where would you 
look for them? 
A. I would not look for them. 
Q. But you would not know whether they were bilge pumps ; 
where would you look for them ? 
A. Iam not supposing anything at all. I don’t know anything 
about it. 
(). What part of a ship would they be located ? 
A. From the bilge. 
(). Let me understand you again. I understood you to say that 
the only bilge the ship had was on the lee side. 
A. That is where the water is. 
(). That is not the bilge? 
A. That is not the bilge; it is the water in the hold. 
(). | understood you to say that sometimes the pumps would not 
suck because the water was in the bilge, and you were then asked 
where the bilge was, and you said it was the lee side of the 
146 vessel down. 
A. Yes, sir. 
(). Where would you look for the pump to pump that water out? 
A. If she had no pump it would remain there. 
Q. Where would you look for it? 
A. I would not look, then, at all, if she had none. 
i323 


a0) THE MERCHANTS’ MUTUAL INSURANCE CO. 


Q. If she had a pump to pump it out, where would you look 
for it? 

A. If she had water in the bilge and no pump to pump it, it 
should remain there. 

\). Is is not true that you have had very little experience, except 
In small ships ? 

A. Only small ships. I did not gO across the Atlantic. 

Q. You spoke about the endurance of a crew of twenty men In 
pumping a vessel. You said a vessel, if she had to be pumped once 
in every three hours, the crew could not keep up twenty days. 

A. Well, | said not. 

(). Pumping three hours is not the facet; suppose they did 
147) not primp only fifteen minutes in the three hours? 

A. But vou said the ship was making four or five inches of 
water. No men in God’s world eould do it. 

(). Do you wish to retract your statement as to the pumping? 
The question Was supposing a crew of twenty men had to pump 
once In three hours; how long could that crew endure the services, 
and you answered about ten days. 

A. | answer so yet. 

(). Do you assume they pump ten minutes every three hours? 

A. | assume, as the ship is leaking as described, it would exhaust 
ten men or twenty every watch ; they relieve each other. 

(). Suppose there were three inches of water on the skin of the 
ship, and the timbers only three inches thick and two and a half 
apart in the clear, how much water would there be in an eighteen 
hundred ton ship on an even keel? 

A. There would be as much as four inches an hour would 
L4S produce. 
(). But you are not answering my question. 

A. Twas not there and I don’t know anything about it. Ifa 
ship is making four inches of water per hour there is no ten men 
going that would keep her free. 

(). But T will ask you the question now. Let us get at it—listen 
to the question carefully. T will frame it as nearly as you want it. 
Ifa ship of eighteen hundred tons, carrying a crew of twenty men, 
Is required to pump once in three hours, how long could that crew 
endure that service at the prUTib pos r 

A. Ilow short atime’? I don’t know anvthing at all about it. I 
was not there and don't know. | | 

(). Ilow long do vou think such a erew, watch and wateh, would 
have lo poultnry CVery three hours lo break them down in) Leh days? 

A. What T mean is they being at the ppeudip all the time. 

(2. That is, instead of pumping every. three hours, they 
Mi) had to pemp all the time in the twenty-four hours ? 
A. Yes, sir: they could not do it. 

(). but SUP pose they only pun ped Olnee every three hours tor 
halfan hour? 

A. Well, they could not keep the ship free. 

(). Suppose they could keep the ship free. would there be over- 
work in the watch ? 
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A. If a ship is leaking four inches an hour it would be over- 
work for the watch. They would have to work constantly to keep 
the ship free. 

(). Will you answer my question ” 

A. I will to the best of miv knowledge. 

(). You don't know anything about pumping an eighteen hun- 
dred ton ship? 

A. Yes, sir; I do. 

(). You pumped little schooners ? 

A. Well, little schooners make as much water if they leak. 

(). You think it is as much work for a crew to take three 
150) inches of water out of a schooner as out of a ship? 

A. Well, suppose it was a twenty-foot hold; it is a heap 
handier to raise a bucketfull of water from the twenty feet than 
from seven. 

(). You stated itis your opinion asa seaman that if a vessel 
leaked three inches an hour she was unseaworthy; in your opinion 
does it make any difference where that leak is? 

A. If itis in her bottom or her sides it would make a material 
difference. 

(). Why do vou consider it unseaworthiy ? 

A. A vessel that leaks in port three or four inches an hour in the 
twenty-four hours | should think is unworthy. 

(). Why do you give a reason that the vessel leaks more at sea? 

A. Any vessel leaks more at sea. 

(). Suppose she leaks three inches in her bottom from de- 
Lol fective timbers, veu do not mean there was difference where 

the leak was” 

A. If her lumber ports are open, of course the water goes in there, 
& that is the fault of the officer in charge of the vessel. 

(). You say that if a ship is making three inehes an hour in her 
bottom from leakage she is unseaworthy, and it does not make any 
difference where that leak is? 

A. I do not see that it does. If the water is coming in you must 
pump it out if you want to keep it free. 

(). You say it is rather convenient to gel rid of a mast if the gale 
vets one hundred miles an hour’ 

A. Well, if the gale was a hundred miles an hour she would not 
have much trouble to gel rid of her masts. 

(). It is convenient to get rid of your masts if you get that gale ? 

A. Yes, sir; there is no danger. You have no cutting away to do. 
(). Is it not true that it is frequently g 

152) clear away the masts before they would be eut away ? 

A. Well, the master of the vessel exercises his own judg- 
ment when they are cut away. 

(). But is it not acircumstance at sea when it is good seamanship 
to vet rid of the masts before the cale blows them down ” 

A. If Ll wanted them there | would throw them over. 

(). Are there not circumstances at sea when it is good seamanship 
to el ric of he libitists before the wind blows them oll? 

A. Ti depends upon circumstances. 
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| should judge fora ship of her size they should be from three t 


You have seen that class of pumps on other ships ? 
. Yes, sir: and used them. 
Q). What is their capacity for throwing wate 
A. Well, the pumps on that class of ships, six men ought to 
throw a ton of water at least every three or four minutes with any 
ordinary work. I should judge about that: im fact, | know tt. 

J. Llay vou ever been on long Voviages onl wooden sailing 


» 2 


VCSSCIS . 

A. Yes, sir; Thave. I have been on wooden ships almost all my 
life. L have been around Cape Iforn in a sailing vessel. 
() With a crew of twenty men in a_oship of the Orient’s 
class, would pumping three-quarters of an hour on each 


} 


yan watch be cLpt to kill the crew * 
A. Not by any means. No, sir, not at all, or two hours 
with these PUT Pes. It you once get these pULEDD pos started they almost 
work themselves, but vou take one of these litthe hand things and 
they tire aman out. The pumps she has are not lifting pumps, but 
Where a man has to work and lift it it works them out in no time. 
But the pumps which the Orient has, when they get them started, six 
or four men will turn them right over without any hard labor, 
Q). Were vou everon a ship that while loading remained with her 
Loy} sai sout of the water en nial LO Open her seCulns 7 
‘ Yes, sir: | have laivz here two or three months in New Orleans 
anid th li loaded Mi ship and made a little Water volny lo sea with 


herto Europe, and T never thought anything about it. After a few 
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(). Who was in command of her? 

A. T was myself. 

(). Did you encounter any heavy weather then ? 

A. Yes, sir; T eneountered a very hurricane, blowin 
oclock on the afternoon of the {th until nine oclock 1 
I had the wind, with the most terrific thunder and lightning, for 
three hours, from tive o'clock Jr. Bhd. TO ¢ lerlit o clock J). Phd. 

(), Do vou remember in which direction the wind struck vou‘ 


A. The wind struck me at south southeast. when I hove 
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vad the vessel toat six o'clock in the morning. 
(). Tlow lone did it hold in that direction ” 
A A. I- held in that direetion until two o'clock, and then it shifted 


to southwest, and then it never shifted from the soutlwes! 

(). What sort of a gale would you call it 

A. I would call it—well, now we call it a evelone or a whirlwind, 
which any of you gentlemen may see on the street in the day when 
there is a breeze of wind. The wind will come down the street t! 
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pumped out in about forty minutes by a hand pump. would vou 
consider that ship leaking to an extent to render her in any degree 
unseaworthy 4 
A. No, sir: not at all. 
(). Now, when a ship as large as this, constructed as she wonld 
necessarily be constructed for streneth and truibered as she would 
be timbered, then having the ballast in ber which T have de- 
ot) scribed andthe lumber close lv pride kead on thy loprol that. if she 
showed thirty-six inches of water In her pump well is that ans 
indication that there were thirty-six inches in the clear leneth and 
breadth of that ship? 
A. No, sir. 
‘) Is that any Indication that there are thirty-six inches of water 
only clear round about the pump well | 
A. Yes, sir: that is all. | 
(). Is it vour opinion that vou were tn the vortex of this storm” 
A. No, <1r | thraiiuk Was on the jars of it 
(2. What leads vou to that opinion? Give us vour reasons: 
A. Well. the storm was traveling to (he northeast and east. and as 
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(). Suppose the state of facts was such as T lave deseribed after 
coming off the bar and the examination of the diver. what would 
you say as to her ability to perform her voyage and go to her desti- 
nation, Liverpool, lumber | : 

A. She would have | 

(). You vould beaarye no hesitancy, then, to goon that yvovane ? 
OOS A. No, sir: not in the least 


- 
—— 
— 
—— 
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‘2. lave vou bide | ayiyv (»] thie si’ VV * ct - thy if vere’ floating 


about In the Gaulf atte r that trip 
A. I don't think T saw any that was caused by that hurricane, but 
| know thicat thie re bisave Deery) several 
c. Do vou Know dnV Vessels besides VOUr OWh that expe rienced 
that hurricane’? 
A. Yes, =IF. 
(). What were they’ 
me Wits thi steamship 1] Vt] iti iit event rolled ())} it r beam 


} 
Shie 


(Q) What, then, would vou 


bi pore thie losuding hiseed CoouPrn tae 


A. IL dont understas 
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r ! } .*% ' . . 
A. You ean eaulk the 1»! inks so that they will burst the ship if 


vou lke’ 
d. Bat Tas king nh evilking as is proper; you may also 
put a wedeer , ; 


A. Well, 


; 


she Was Wre 
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iil all, or show (Una Increased leak. Whit would he VOUr conclusion 
cis all expert us to the damages, ian, that Vesse| beac suthe It 7 from 
grounding ? 

A. Well, if her leak did Hot mcrease auhiy, caniad she did hat show 
anv signs of damage inside of the vessel, | should consider it per- 
fectly safe to go forward if T was master of the stip. 

(). Now, If after that ship CUlie oll you atd ler bottom examined 
by a diver and had asurvey held on the ship, and the diver had 
pronounced the bottom unhurt, and the ship showed no signs of 
strain or increased leakage, and that the board of survey recom- 
mended that she proceed to sea on her vovage, what would vou, as 
a prudent taster, do? 


A. T should proceed 
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Q). What time did vou make your observation on the th? 
A. The first observation was taken cleven minutes after six inthe 
' ® t 


the eX fT (items rvialilol Wiis taken ul eleven minutes 


morning 

ten In the morning: the next eleven minutes after two in the after- 
noon: the next observation is taken cleven minutes after six in the 
. ing. and the last ol 
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Objected to on account of want of experience of 
subject. 


(). De vou know that the Orient could be r beady 
A. l don't know, beurt otha little knowl fore thacat 
there, | should not think she was worth it 
() Did vou sec anv Vessels Injured as mue 
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A. No, sir: IT would not. 

(Q). What would vou do under the circumstances ? 

A. I should proceed to sea. 

i. Now, when il Vesse| touches the bottom anid il point really gets 
any tear, does she show it promptly ? 

A. Yes, sir. 

(). Ilow? 

A. Well, it will make more water if she is strained It the =liip 
Was pounding and there was any sea on it would strain the slip. If 
lav perfectly still it would not strain any. 
(). Suppose there was swell enough to move her and she did not 
leak anv‘ 

A. Well, then, she did not get any hurt. 

() LY Vou saw no sigtils Ol straih anna li Crp ning of the butts afte r 


ad 


coming off the bar vou would consider it good seamanship to go to 
seul 


425 A. Yes, sir. 


() Would vou consider it bad seamanship to take a slip 


4 
loaded with lumber. discharge her, and deck ber for the purpose of 
examining ter” 
\. T should think it very Impradent 
(). Now, when a ship is p Lrinye lelear until the putay sucks, and 
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by Mr. Brownt 
() Could you state from a simiple Ihisy ction of the mast whether 
it tices thre ary rot or not? 
A. No, sir; not always. 
(). After examining it frequently and freely 
A. Well, sometimes you examine & then vou get deceived. 
(Q). From the examination that vou made of this wreck, 


J 


4 
f+ de> ’ | } 


45 What would you take to be the cause of it? 
A. Well. I id “CCl a reportvol thie wreck, anid | k ne W the 


om the reports. 
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458 A. Yes, sir: when she was first moored 
() Do you remcniver W bether the pron MIZZen chain prdit 
were left or any of them ” 
A. Yes, sir. 
(). Wi re the aT adeves thi re! 
A. Yes, sir: and part of the lanvards were there after ly ine cunt 
Q. Was there anvthing in the lanyards or deadeves that tidi- 
cated how they head prart (|? 
A. No, sir; thev 


} } ] 

| though they had been cut. — 

. : } A ‘ i; | . 

Q). You bought the ship, did vou mot, at marshalls sale on hes 


ooked a= { 

condemnation tor sulvage ” 
A. Yes, sir. ‘ 
(). ie vou Fe rpernn by r abort Wheat tina thist Wiis 
A. I think the 22nd dav of November 

(). Plas she been in Vour ¢ large sinee ? 

A, Yes. =r 


Qo What change, if any, was made in her condition after vou 
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i (). | thiuil Vesse q rl she now ties. tit as ah thistrument ol 
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$f) Corpieree for Carrvinngy CaPrgvoes Of this lich seas 2 { onic sli 

be made so without reconstruction and rebuild 

\. Yes. sir: by making a two-deck vessel of her 

() Is that vessel, as she now lies, as vou brotler 

etrument of Cotnmtmerce in hier pr reese nt condition to Garry cargoes on 
the high seas: can she be navigated 
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dle plece Is two-thirds one. There Is SOTne sound wood le ft Oni that, 


butthe filling pieces on the outside are entirely dry-rotted. “Thesplin- 
terof the center piece is about thirteen inches square & about two- 
thirds of that is dry-rotted., 

AOD (). Is dry rota sudden thing, or does it come on slowly ” 
A. It comes on slowly, and | have seen vessels, three Vears 
after thev were buiit, have the dry rot in them. 

Q. Can you form any idea of the time that mast had been dry 
rotted, from the inspection you mad 

\. It dated back from some time, perliaps two or three vears. 


Well, the shortest time possible, according to your Judgment’? 
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(). You saw nothing of this h that rendered her 
unseaworthy itl all”? 

A. No, sr, not at all. 

(). Now, vou saw evidence 
this ship having PrOMe thronueh 

A. Yes. sir, of som | 
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Answer. To all appearances she was what I would call first 
for a lumber vessel, 

(Juestion. She 
nel to come out to de 


aground when she undertook to pass the chan- 


cit} | 


Answer. [ think it was two davs and 
of] (ot) thie 


Piel Vol] Obtowcrye 


, ' t 


erounded and the time after slice passed o1 
Water alter she piss q 7) 


28? rie MERCHANTS MUTUAL INSURANC! 


(duestion Plow do vou know that? 
Answer. hisaed nV thied aboard all : 
TO Whi did you have the men on board ” 
Il was loading hh 


and load and then 


? 


Hip When she 


o£ : 
int ‘hil Tron 


AAW 
sounded 


286 


Answer. I left We Inesday morning i 
Qnestion. How old is the Ortrent, doy 
‘ 1) ; 


‘ 


’* know: I unde 


reais 


I<laned 
Answer 
tre ~T pool} 


thy it slice Thtisl biave 


288 THE MERCHANTS MUTUAL INSURANCE CO. 
Question. Where do vou reside when vou are at home? 
Answer. Wi Ht, Tt am il COSTHPODOLILAD | have been Making Pensa- 

cola ny home for these elolit \ eurs back. 

(QJuestion. You were mate of the ship Orient ? 

Answer. Yes, sir. : 

QJuestion. TLow long had vou been on the Orient ? 
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(Juestion. Did you Ke Cpah account of the time the men made at 
the pumps? 
Answer. Yes, sir. 
(Juestion,. Wis it correctly ke ‘oO 
Answer. Yes, sir 
Question. You gave that to Mr. Greiner ? 
Answer. Yes, sir. 
Question. Was the water she made unusual, or was it ordinary 
Answer. It was not unusual at all © 
Question. Did you ever see a ship make any more water—sea- 
worthy ship? 
Answer. Yes, sir: far more 
Question. Hlow much more” 
S45 Answer. [seen them with wind-mills and the pumps going 
the whole dav—while there was wind. If there was wind the 
putnps never ceased drawing water. 
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Ans. My vovages have been principally, until/ within five vears, 
long voyages, around Cape Ilorn, Cape of Good TLlope, to San Fran- 
CISCO. 

Q). In what class of vessels ? 

Ans. In first-class vessels. 

(). Steam or sailing vessels ? 

Ans. Always saulling vessels. 

(). Wooden vessels ? 

Ans. Wooden vessels. 

(). How long had vou been on the “Orient” as an officer ? 

Ans. I think seven vears, 

Q. On what voyages had she been generally during that period— 
what trade ? 

Ans. The first vovage she — was from Liverpool to San Francisco, 
California; thence to Puget Sound, loaded with a cargo of spars for 
London; thence to New York; thence to San Franciseo again, and 
back to New York, and since that in the Atlantic trade. 

Q. During the time that you have been master of the “Orient” 
have you encountered heavy weather with her? 

Ans. Many times. 

(). Tlow does she behave as a ship in heavy weather ? 

Ans. She has always behaved well. 

(). Now, at the time you left on the voyage on which she was 
wrecked what was the condition of the ship as to seaworthiness ? 

Ans. The ship’s condition was good; she was well loaded, 
$56 and not too heavily loaded, well formed, sails and rigging. 

(). Did you know, or had you any knowledge, of any maat- 
ter about that ship rendering her unseaworthy or unfit to under- 
take the voyage from Pascagoula to Liverpool with the cargo she 
had on board ? 

Ans. No, sir. 

Q. Something has been said about the ship’s leaking ; how much 
did she leak at the time you started on this voyage, say per hour ? 

Ans. The very heaviest leak that she had per hour was four inches 
on the first or after pumping her out; after that, of course, the leak- 
age was less; a ship makes more water after pumping the first hour 
than she will afterwards. 

(). In sounding a vessel do you sound to the outer skin of the 
vessel or to the ship’s bottom ? 

Ans. To the bottom, to the outside planking. 

(Q). At the time that you refer to, when the vessel was making 
four inches per hour, was she loaded ? 

Ans. She was making four inches per hour before she was loaded. 

Q. Do you know how much she made after the first hour before 
she was loaded ; you say it was four inches for the first hour? 

Ans. Well, according to our soundings every twelve hours, she 
was making three inches or a little less an hour in twelve hours, 

you see; a ship never pumps herself perfectly dry ; they 
$857 ~~ always suck at 5 or 7 inches, as the case might be, according 
how near the pipes go to the bottom of the vessel, conse- 
quently there is that much water in the vessel at the last; we used 
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bo find, after letting the pumps stand twelve Lours idle, thirty-six to 

hirtv-cight inches of water: so that would show, after taking off 5 
or 7 inches for what she sucked at, that she made 29 or 30 inehes 
in 12 hours, which is less than 5 inches an hour. At the same 
time, she first made four inches, when she was pumped down dry. 

(). This was when the ship was empty waiting for cargo ? 

Ans. No, sir: this Wis when she began to vo down in the Water 
after drving up in the sun. 

(). Let me vo back and ask you what water she was making be- 
fore you began taking cargo”? 

Ans. Well, l trifling amount: I don’t know: the same she had 
always made. I would pump her out night and morning 10 or 15 
minutes; same as most ships make; in fact, you may say all ships. 

Q. Was she at that time making more or less than than ships of 
her class usually make when in wood condition? 

Ans. She was making about the same; about what we expect ; 
about what wooden ships usualiy make lying up all summer; and 
when going down in the water they alw: ays do make a little 

water. 
S58 Q. Now, as you got the cargo into the ship and took her 
down in the water, did the amount of leak per hour increase 
or diminish ? 

Ans. It increased gradually as the ship went down. 

(). Now, when the ship was loaded ready for sea and was down to 
her full displacement, what water did she make? 

Ans. She made about thirty inches in 12 hours, after deduating 6 
inches in the pump well when we first sounded her. 

(). That was when she was ful'y loaded ” 

Ans. Yes, sir; the pump well would — 36 to 358 inches. 

(). What appliances had you to pump the vessel ? 

Ans. We had two copper-chambered pumps, best quality ; we also 
had il steam power on board to connect with our PUT ps if hneces- 
sary. 

(). Was there any difficulty in keeping that ship clear of water 
with your pumps without the aid of the steam engine ? 

Ans. None whatever 

Q. How long did it take | Vv the hand pumps to keep her clear? 

Ans. Pumping by hand usually took half to three-quarters of an 
hour, once at night, onee in the morning. 

Q. Did you in stowing that cargo stow it right down to the skin ? 

Ans. No, sir; there was a small portion of ballast under it. 

(). What was the ballast ? 

Ans. Dross. 

(). From furnaces ? 

Ans. Yes, sir; that was left after extracting the iron and copper 

from the ore. 
Sov Q. How was that distributed ? 
Ans. Evenly, fore and oft in the ship’s bottom: a little 
more aft, probably, to put the ship in what we call trim. 
Q. Then in sounding the water you sounded down through that? 
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Ans. Yes, sir; of course our sounding rod went down clear to the 
bottom of the ship. 

Q. Do you recollect how much in depth this ballast was filled in 
the ship; say from the skin up? : 

Aus. Probably, on an average, 18 inches thick through the ship. 

Q. Was this dross in fine or large lumps” 

Ans. It was mixed lumps. 

Q. Did it make a compact or loose mass? 

Ans. It made a very compact mass. 

Q. Was the timber stowing commenced on top of the ballast ? 

Ans. Yes, sir. 

Q. How was the lumber stowed, closely or otherwise ? 

Ans. As close as it could possibly be stowed. 

Q. What was the character of the timber, square or round? 

Ans. Square. 

Q. Was there any filling between the logs where they did not fit 
closely, with sound stuff? 

Ans. Yes, sir; those places was filled with deals. 

Q. Did the cargo extend fore and aft the entire length of the 
vessel ? 

Ans. Yes, sir. 

Q. You sounded through that? 

Ans. Yes, sir. 

Q. So of the 30 inches of water to ascertain the exact 
860 amount, vou would have to deduct the displacement of the 
cargo and ballast ? 

Ans. After a certain depth of water for the 30 inches, because the 
ship’s frame wouid be, I don’t remember exactly, 16 inches square; 
that, of course, is all timber; all closed together. 

Q. Can you state about how far it would be from the interior of 
the ship’s skin up to the upper side of her lining? 

Ans. Probably 2 feet. 

Q. Then 30 inches of water would give only five or six inches of 
water above her lining? 

Ans. Above her ceiling. , 

Q. In vour experience as a master, have you been to sea in ships 
making that amount of water? 

Ans. Yes, sir. 

Q. Will you state what is the average general amount of water 
made in ships of that tonnage loaded, wooden ships ? 

Ans. Wooden ships of that tonnage, loaded, would make when 
first going to sea, if she had been out of water any length of time, 
would make probably four inches of water an hour, even five at 
first; afterwards, probably, she would take up two inches and a half 
or something like that. Almost all wooden ships make some water, 
some more, some less. 

Q. How long had the sides of that ship been exposed to the hot 
sun ? 

Ans. The sides of that ship had been exposed to the hot sun from 
the latter part of May until we sailed on the 5th of Septem ber. 
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861 Q. Now, as master of a vessel and your experience asa sea- 

man, officer, and master of a vessel, do you consider the 
amount of water made by the “ Orient” to have been extraordinary, 
or more than to be expected on a vessel of that size loaded under : 
those conditions? 

Ans. I do not. 

(). Do you know how your timber ports were closed ; what precau- 
tions were taken with the timber ports? 

Ans. Yes, sir; they were put in and screwed by bolts as usual, 
well caulked and pitched over, and, in addition to that, the lower 
edge son the lower ports were leaded. 

(). Will you state what you mean by leaded? 

Ans. Strips of lead tacked on the lower seams as an additional 
preventive. 

(). Are you satisfied that the timber ports were well screwed and 
taut ? 

Ans. I know they were. 

(). And none of the leakage accounted for by leaking through the 
lower ports ? 

Ans. No, sir; not one drop. The timber wasstowed in such a way 
that those lower ports could be examined at any time. After the 
ship was loaded I looked at them. 

(). You did examine them after the ship was loaded ? 

Ans. Yes, sir, and I found them tight. 

(). Now, after you got clear of the ground, started to sea on 
862 your yoyage, was there any increase or or decrease of leak- 
age ? 

Ans. Just about the same, as near as possible. 

Q. Was the ship, the day before the cyclone struck you, pumped 
out? 

Ans. She was pumped out Friday night at midnight dry with one 
pump by one watch. 

(). How long would it take them to pump her out then ? 

Ans. About the usual time; 20 minutes, perhaps. 

Q. Now, about what time after this did the gale strike you ? 

Ans. We began to feel the severity of the gale at 3 o'clock that 
morning, three hours afterwards. 

(). Ilow long after the gale commenced before the sea became 
heavy. 

Ans. The sea had been making up all day before and I was look- 
ing out for a storm. 

(). Then this leakage was made under the action of a heavy sea? 

Ans. Yes, sir. 

(). Had you had any oecasion from the time you broke ground on 
that voyage to the time this gale caine upon you to use your steam 
pump ? 

Aus. No, sir; not once. Our steam was used to get the ship un- 
der weigh Tuesday morning, and the same steam we used to get the 
ship under weigh was used to pump her out. From that time no 
steam was got up until the morning of the hurricane. 
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(. Will you state, according to the best of your recollee- 

863 tions, the circumstances and facts and what was done between 

the time the cyclone beeame heavy, at 3 o’clock Saturday 
morning, to time your ship was abandoned ? 

Ans. I have already stated that in my protest. 

Q. I know that. Will you [state] your recollection of it now, so 
we can have your recollection of it, or any other matter in addition 
that you now think of. 

Ans. I don't know anything in addition to the protest for me to 
state; I set forth the facts there as near as I could from: my memory. 

(). Where were your stores en that ship? 

Ans. My stores were in the alleyway alongside the cabin, abaft 
the cabin in the lazarette. 

(). Where was your water? 

Ans. My water was on deck, with the exception of two large tanks, 
of 400 gallons capacity each, set down in the between decks forward. 
(). It was between the upper or spar deck and the second deck? 

Ans. Yes, sir. 

Q. Where did the deck begin first breaking up? 

Ans. Forward, by the foremast. 

Q. How long from the time it began breaking up was it to the 
wreck? : . 

Ans. Very quickly. 

Q. About what time, if you recollect? FA 

Ans. In three hours’ time from the time she commenced breaking 
up she had broke up just the same as the wreck now lies. 

(). Had you any house forward? 

Ans. Yes, sir. 
S64 Q. Did that leave before the wreck broke up? 

Ans. Yes, sir: and it took some of the — with it when it 
went off. 

Q. Did everything remain on deck untill the deck commenced 
breaking up, or was, it swept off before ? 

Ans. Before. ensnt? 

Q. When did the water go? 

Ans. With the other stuff; when the forward house went it took 
some of the water with it. 

(). How did you and your crew protect yourselves from being ? 
crushed by that breaking up? 

Ans. We cut away the miz-enmast first, after we found it was 
necessary to cut it away, of course. The ship was lying on her 
beam ends, or very nearly on her beam ends, and we were holding 
on on the weather side, so that when we cut away the mast it natu- 
rally went on the side the ship was going over. 

Q. But there must have been a large amount of materials—bul- 
warks and deck stuff; how did you avoid that? 

Ans. Well, all that went to leeward it went just as fast as I told 
you. 

(Q). Where did the officers and crew go to secure themselves from 
being washed over also? - 
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Ans. We all lashed ourselves on top the cabin, the highest place 
we could find. 
Q. Were any of the crew injured? 
Ans. No,sir; not severely; some of them sustained bruises, 
865 Q. How long after the deck began to break up before the 
cargo and stores and all the materials between the ‘tween 

deck and second deck had gone off? 

Ans. The whole thing was Cone in three hours. 

(). Leaving the second deck as clean as it 1s now? 

Ans. Yes, sir; and I attribute that to our existence. I consider 
that if the first deck cargo hadn’t gone out she would have floated 
deeper, and it would have been impossible for any one to hold on ; 
but as everything went off she kept up and floated much higher. 

Q. At the time this cargo and deck wreckage had been completed, 
had you any fresh water on that vessel at all? 

Ans. We hadn’t one drop of fresh water—not one particle. 

Q. What had you saved, if anything, in the way of provisions? 

Ans. We had no opportunity to save anything, with the excep- 
tion of passing a few cans of meat and a couple of hams up in the 
wheel-house, and the wheel-house went over and took that with it; con- 
sequently we were left without any food except a few odd cans of 
fruit and vegetables preserved, but all our flour, bread,and beef and 
pork—all our provisions, as near all as you can well say—all was 
gone. 

Q. And you were without a drop of water? 

Ans. We were without a drop of water. 

Q). What was the position of the vessel in regard to the 
866 general course of the trade in the Gulf; was it in the course 
or track of vessels ? 

Ans. She was decidedly out of the track of vessels when she be- 
‘ame a wreck. 

(). ‘To the eastward or westward ? 

Ans. To the south and westward. Had she taken to the south 
and eastward she would have been directly.in the track of vessels 
coming to this port. 

Q. When that storm had done this damage and you were hang- 
ing on to this wreck, was it full of water ? 

Ans. Yes, she was water-logged. 

(). Water-logged without any fresh water atall; only a few cans 
of fruit and vegetables, and out of the general track of vessels ? 

Ans. Yes, sir; and without a boat—our boats were smashed with 
the rest—and if that steamer had not been in the same hurricane 
and disabled she wouldn’t have reached us as she did. 

Q. That was the steamer “ Clapeyron ?” 

Ans. Yes, sir. 

(©. Was she out of her course? 

Ans. Yes, sir; she was bound from St. Thomas to New Orleans, 
and ought to have been southeast of South Pass instead of south by 
west of it. 

Q. How much water have you known other vessels on voyages, 
near the tonnage of the “ Orient,” to make—first-class vessels ? 
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Ans. I could not state from actual experience. The “ Orient ” Is 
the largest ship I ever commanded. I heard of ships making a 
great deal more water. 

Q. Have you been an officer on any ship as large as the “ Orient 7” 

Ans. No, sir. 
S67 (). from what the ships that you have been on—!] ath 
speaking [ot] first-class ships—tmake, how did those ships 
make water In comparison, judging from the relative sizes ? 

Ans. The first ship [ commanded was 1411 tons, ehnied she seldom 
made less that 7 or 8 inches of water per hour. 

Q. How long were vou on her? 

Ans. I was on her about one vear as mate and, I think, 5 or 4 
years as master. 

(). Can you remem ber any other?vessels of approximately the ton- 
nage of the “Orient” that you have been. on, wooden vessels, and 
what water they made? 

Ans. [ once went a was second officer of the ship as Marv Ooeden " 
some IS or “() Vears ago; We started from hurope bound tor New 
York; the ship was making the ordinary amount of water—three 
or four inches an hour: but when we cre] half-way across the At- 
lantic the ship lost her steering veaur-—that Is, the Lop of the rud- 
der—and hot being fable] tO handle hie r she come to heat about SO 
that it set the ship to leaking badly, and before we got the rudder 
secured there was so much wind that the captain decided to put 
back into our home port. That ship was making 36 inches an hour 
and we got her into port. 

(). These vessels that vou speak of were considered seaworthy and 
good vessels? 

Ans. Perfectly so: of course, when the ship was making 36 
868 inches an hour, we did not consider that she was seaworthy ; 
we considered that it was perfectly good te keep her afloat 

and get her into port; that’s all we could do, too. 

Q. Taking the average, ordinary average, course of the vovage, 
how much water with the crew you had could vou have kept out of 
the “ Orient ?” 

Ans. Pumping by hand? 

Q. Yes. 

Ans. Well, if leaking four inches an hour, we could pump her 
out every two hours in 15 minutes: if she made 12 inehes an hour, 
we could pump her out—that is with one pump—in three-quarters 
of an hour to one hour; but with our steam pump and connections, 
if we found it necessary to use it, we could pump the ship out in a 
very short time. I couldn't say exactly ; hot only that, but the ship 
was timber loaded. 

QM. When the vessel was on the bar from the Ist to 3d of August 
did she increase her leak any from being on the bar? 

Ans. We thought she did at first, but after she came off the bar 
we found she hadn't increased it. 

Q. How long did she remain there after she got off the bar before 
she went to sea—about how long? : 
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Ans. She came off the bar on the 3d; from the 3d of August until 
the 5th of September. 

Q. Was there any steps taken to examine the bottom of that vessel 
after she got off? 

Ans. Yes, sir. 

(. What was it? 

Ans. There was a survey held after she came off the bar, and 

the survevors recommended that a diver should examine 
869 her bottom, and if her bottom was found ina satisfactory 

condition that sheshould proceed on her voyage after pur- 
chasing what things were used up on the bar, all of which was ree- 
ommended in the survey. 

. Was the services of a diver obtained? 

Ans. Yes, sir. 

(). What was it? 

Ans. There was a survey held after she came off the bar, and the 
surveyors recommended that a diver should examine her bottom, 
and if her bottom was found in a satistactory condition that she 
should proceed on her voyage, after purchasing what things were 
used up on the bar, all of which was recommended in the survey, 

(. Was the services of a diver obtained ? 

Ans. Yes, sir. 

Q. What did the divers do? 

Ans. He examined the bottom of the ship. 

. Who was he? 

Ans. Mr. Burns, I believe. 

(). From the city here? 

Ans. Yes, sir; New Orleans. 

(). This is the home port of the vessel, isn’t it? 

Ans. Yes, sir. 

(). Did you consult with the owners and parties in interest here 
ubout what was to be done? 

Ans. Certainly; I advised my managing owners as soon as the 
ship was on the bar. 

(). Was there any obstruction put in the way of anybody—in the 
way of the owners — to a thorough examination of that ship to ascer 
tain her condition? 

Ans. Nothing at all; everything was done that could be done, 

as far as I ever consulted with managing owners. There was 

S70) a survey made, and afterwards | got a diver to go under her. 

Q. Do you know to what extent the diver examined the 

hottom-—can you tell anything about it, how he went under thie 
ship? 

Ans. Certainly; I can tell what IL saw, to the best of my jadgment, 
he examined the ship’s bottom thoroughly, first on one side and then 
on the other, commencing forward and going aft, moving a rope under 
the ship’s bottom six feet at a time, or about that, going up and down 
ey-ry six feet until/ he reached the stern; then on the other side the 
Sale. 

(). In what condition did he report the ship’s bottom to be? 

Ans. To be smooth, no signs of injury, except that the copper on 
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the bottom of the keel was a little chafed. His report is evidence 
for that. 
(). And you state after you came off the bar the sh » didn't in- 
crease her leakage? 
Ans. No, sir: she didn’t. 
(). | suppose in your experience at sea you have met with a good 
many cvclones and gales? 
Ans. Very severe gales; but I never met with a evelone like this. 
I have always been able to take my ship through all kinds of 
weather, 
(). As to severity, What was this storm”? 
Ans. It was the most severe that ever saw in my life; the 
S71 strength of the wind was suflicient to blow the ship’s masts 
over the ship's side without cutting a rope varn, and with no 
sails on them. The sails were all blown into ribbons: there was no 
possibility of any sails standing, 
(). What was the condition of your ca-Vass, good % 
Ans. Ordinarily good; the ship had two suits of sails. The suit 
bent was an crdinary sult of canvass. 
(). In your opinion, could any canvass have held ? 
Ans. No, sir; we have the experience of other vessels that expe- 
ricneed the same gale. 
(). Did you have double topsall yards ? 
Ans. Yes, sir. 
Q). Your vessel, then, handled as easily as any ship? 
Ans. Yu s, sir: she hac the modern Improvements, 
(). You had all the facilities to handle canvass that modern ships 
have? 
Ans. Yes, sir. 
(). About vour crew, Was your crew an ulequate crew ? 
Ans. Full compliment. 
(). You have carried a number of cargo-s in that ship, I suppose ? 
Ans. Yes, sir. 
(). And vou have seen her loaded with various kinds of cargoes, 
| suppose ? 
Ans. Yes, sir. 
(). And, as | understand, you once before, til least, loaded her 
with a cargo of Spars or timber ” 
Ans. Yes, sir. 
(Q. How was that ship loaded, was she overloaded ? 
Ans. She has never been overloaded. 
(). [| know, but was she at this time? 
S72 Ans. No, sir; on my former spar cargo [ had a deek load 
and on this voyage I had no deck load at all. 
(). Was she too deep in the water for safety ? 
Ans. No, sir; she wasn't so deep as she always used to load. 
(). When she went around Cape llorn with a Cargo ot Spars Wills 
she drawing as much water as on this vovage? : 
Ans. She was drawing a little more. 
(). She made that voyage with safety ? 
Ans. Pertectly. 


? 
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(). How long was that voyage? 

Ans. That voyage from Puget Sound to London, I think, was 147 
days. 

(). What vear was it, do you remember? 

Ans. I think we arrived in “ London” in the winter of “74-5. I 
had all these dates on board the ship with my papers, but every- 
thing being gone I can’t remember positively. 

(). You think it was about that time? 

Ans. Yes, sir. 

Q. Has the “ Orient” been overhauled and examined recently ? 

Ans. Yes, sir: in October, ISSO, in New York, she was docked, 
stripped, recaulked, remetaled, opened for classification, and classed 
for five vears in French and American Lloyds. 

(). What was the extent of the examination; do you remember 
What steps were taken to ascertain her condition below ? 

Ans. She was opened and planks taken out, ceiling inside taken 

out, pieces cut out as long that, 5 or 4 feet long. 
S75 Q. I understand you to say you have seen that ship in all 
sorts of weather, except this weather she went down in? 

Ans. Yes, sir. 

Q. Has she exhibited on any of those occasions aay signs of weak- 
ness anywhere? 

Ans. None at all; the ship has been a most remarkable ship; she 
was here in May. 

(). You have never seen or known any indication of weakness or 
yielding on the part of that ship? 

Ans. No, sir; none whatever. 

Q). Was there any overhauling or cxamination of that ship in 
May, or about May, here ? 

Ans. Nothing but the usual inspection. The local inspectors 
came down and looked at the ship; there was no overhauling. 

Q. Was there any boring or examination as to the condition of 
her timbers ? 

Ans. In May? 

(). Yes. 

Ans. No, sir. 

Q. Do you know of her being examined in any other wavy since 
her overhauling and examination in New York, either here or any- 
where else ? 

Ans. Nothing more than the survey in Ship Island. She was sur- 
veved there. | 

(). Have you seen hersince she was wrecked—brought in wrecked? 

Ans. Yes, sir. 

(). Have you examined her timbers, so far as disclosed by the 
wreckage ? 

Ans. Yes, sir. 

(). In what condition are those timbers ? 

Ans. Their condition is good, particularly so. 

Q. When you first broke ground and started on this voy- 
$874. age, in which she was lost, what was the condition of weather, 
wind ? 
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Ans. After starting on our voyage on the 5th weather was fine, 
winds moderate, so much so I didn’t get clear of the land until next 
day. 

Q). What sort of weather did you have up to Saturday morning, 
when the gale struck vou ? 

Ans. Up to Friday the weather was what we would term ordinary 
weather in the Gulf, ordinary winds; but Friday morning the sea 
begun to make upas though we were going to have wind from 
somewhere, and Friday afternoon we had heavy squalls, and sails 
were taken in gradually until/ Friday night. She was put under’ 
two lower topsails and foresails—ordinary heavy weather canvass— 
and Saturday morning at 5 o'clock we attempted to take in the fore- 
sail, because at that time the gale began to assume the proportions 
of a hurricane, and between 3 o’clock Saturday morning and 12 
o'clock Saturday noon the ship was put in the condition you see her 
in now; in fact, most of the damage was done between six and nine 
o'clock Saturday morning. That’s as near as [ can judge; I wasn’t 
down below looking at the clock. 

(). Did vou go below after the hurricane struck you untill there 
was no below ? 

Ans. From 5 o'clock Saturday morning, as I said before, when the 

storm assumed the proportions of a hurricane, or likely to be 

875 so, ‘from that time untill everything was done, untill the 

whole thing was as you see the wreck now, I never went 
below. 
Q. At tlfat time there was no below to go to? 
Ans. At that time there was just what you see there. 


. Q . . 
Cross-examination by Mr. Lovque: 
 ) 


Q. Captiin, you say the first protest you made is a copy of the 
log ? . 

Ans. Yes, sir. 

Q. Whert did you leave that log? 

Ans. At Mr. Ivy’s, notary public. 

(). And He made the protest from the log? 

Ans. Yes? sir. 

(Q). What*lid you do with the log afterwards ? 

Ans Took it back to the ship to continue our notes of the voyage. 

Q. Where was the log kept—in what part of the ship? 

Ans. Kept in the mate’s—chief officer’s apartments. 

Q. Was ayy part of his office carried away by the storm? 

Ans. Well, everything has been carried out of it : | don’t know 
but what sothe of the frame-work remains there yet. 
(). Is it possible that the frame-work should remain there and the 


things carried out by the sea? 

Ans. Yes, sir, quite so; Twill explain. The chief officer’s apart- 
ments are onthe port side of the after cabin of the ship, and mine 
are on the starboard side, and the ship had the wind on her port 
side; the colsequence was when she fell over on her beam ends it 
was my side—starboard side—that was under water, and the sea 
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swept through the chief officer's room in this way at right 
876 angles. When the ship was was on her beam ends his room 

was the high side, and everything in there was swept out; 
we naturally got out of there to go on the lower side. 

(). According to your manner of explanation, the things which 
were in his room were not carried out by the sea, but by reason of 
the inclination of the ship? 

Ans. Yes, sir; they slipped out. 

(). At the time the steamer “ Clapeyron ” came and rescued you, 
Was anything taken from the ship to the steamer? 

Ans. Why, ves; there was some of these few cans which I spoke 
of before, of vegetables and fruit, and I think there was one compass 
left in the top skylight of the cabin that remains there now, which 
we took ; well, I believe that was all. 

Q. Were you able to get off the ship easily when the boats came 
to your rescue? 

Ans. Yes, sir; Sunday afternoon at four oclock the wind had 
subsided. 

(). In your other protest about the shipwreck, did you put in all 
the material facts of the disasters of the wreck? 

Ans. I did as well as I could from memory. 

(). Before you started on your voyage from Ship Island, did you 
have any conversation’ with Mr. Alley, the United States shipping 
commissioner ? 

Ans. Yes, sir. 

(). What was that conversation about ; do you know ? 

Ans. lle seemed Lo fee] erieved that [ cume to New Orleans to 

ship my erew instead of shipping them befor- him, a regu- 
S77 —s arly appointed shipping commissioner; but,togo back further, 

he wasn’t here at the time he had appointed a deputy collee- 
tor of enstoms his deputy. IT not knowing that Mr. Alley had ap- 
pointed the deputy collector of customs his deputy, he himself came 
and said that he was the deputy appointed b? the commissioner there 
and that he would like to ship my crew, and | told him I would like to 
ship my crew there, 1 believe,and that with my assistance hesucceeded 
in getting some five men shipped there. This took two or three 
weeks. Then his deputy shipping commissioner said to me he was 
sorry to make me walt.and | told him [| was satisfied he couldn't get 
the men there. Hesaid: Yes, these men — keeps the sailor boarding- 
houses don’t seem to have any men, and i don’t believe I can get 
men. Ithen said I should have to go somewhere else to get my crew, 
which was coinsided with. Leame to New Orleans and shipped my 
crew before the shipping commissioner here, aud my crew started to 
go to Ship Island on a tug | employed for that purpose. Tlfere was 
two men short. 

(). How many men does it take for your crew ? , 

Ans. Sixteen. We had two aboard the ship. I took 1 | to the tug; 
but went with only L2,so T was two men short, and the consequence 
was T had to get two men, and the shipping commissioner told me to 

get them up there at Pascagoula. [applied there and [ got 
S75) two men, which were signed for by Mr. Hawthorne, the deputy 
41—323 ; 
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of Alley, shipping commissioner, and [I suppose the men are on 
the articles in the commissioner's office. 

(). Did you see the commissioner in relation to the refusal of the 
crew to go to sea? 

Ans. Yes, sir. In the first place I applied to the “ revenue cutter ” 
by dispatch. She was at Mobile or Point Clear. I got a reply back 
that their officers were sick—that is, there was only one officer on 
duty—and that they couldn’t come. I wanted to go to sea, and I 
was advised that Mr. Alley was the shipping commissioner. I went 
to Mr. Alley to ask him if he would empower the sheriffe to act as a 
commissioner, and he said that he didn't think that he could do so; 
but was a marshal there from Jackson county who perhaps would 
act. | applied to him, and he said he was only a deputy on special 
business, and he could not act. The consequence was, being being 
ready to go down to the ship Sunday morning, I asked the sheriffe if 
he would go down with me, and he said he would, and he did go 
down to the ship with me. 

(). Relate what transpired. 

Ans. | found my men had refused duty. 

(. Hlow many men had refused duty ? 

Ans. Well, 1 don’t know how many had refused duty ; but I found 
it necessary to put elg hit of them in irons. There was 1,2,or3 men, 

I don't know which, that were working when I arrived at the 
ship, and when I told them how the case was I knew exactly 
what their object was. They wanted to get out of the ship. 1 
had this to happen to me lots of time, before to get 8380 more, or the 
use of it, out of their boarding-house masters. I told them you think 
your advance notes have been paid and you want to go ashore and 
run up another bill with your board masters. 

(). Hlow many times, Captain, did that happen to you ? 

Ans. The worse case I ever had in was in San Francisco, and in 
this very same ship, probably 5 or 6 years ago; all the crew refused 
to go in the ship, and the commissioner sent the police to put the 
nen in irons, and started out of San Francisco with all my crew in 
irons, but. before I got out of the head they were ready to go to work. 

Q. What was the reason they gave you ? 

Ans. This crew ? 

(). Yes. 

Ans. They said the ship wasn’t seaworthy. 

(). What was the reason ? 

Ans. | con't know—not seaworthy, hard officers, nothing to eat— 
something of that kind. : 

(). You didn't take notice of the objection ? 

Ans. I don’t remember, really—that is 4 or 5 years ago. 
(). You say this thing has happened lots of times? _ 
Ans. So it has. 

(). How many times? 


S7o) 


Ans. There is two instances, when I have been master and 
880s during the time I was first and second officer; I should say 


it happened, perhaps, three or-four times. It is a common 


VS. SILAS WEEKS. Doo 


occurrence. I wouldn’t say it happened three or five times more; 
any ship man will tell you the same thing. 

Q. Didn't the commissioner, when he made complaint to you that 
the crew wouldn’t go out to sea, did he not advise you to make a 
charge against them ? 

Ans. Yes, sir. 

(). What did you do? 

Ans. I told him that would be folly; all these men want is to get 
ashore, and if I make a charge against them I will have to take them 
ashore, and that Is exactly what they want. 

(). Hlow manv men did you get from here on board the ship in 
the tug-boat; was it not J2? 

Ans. Yes, sir; and two that I shipped over there and went on 
board with me, and two I had on board, and had been on board 
since the 10th of July, made sixteen. 

(). How many men did you have over there during all the time 
vou tried to get a crew * 

Ans. I think I had + ee the ship at different times nine, but | 
believe there was only five shipped on the articles. 

(). What became of the five men that you had there ? 

Ans. | believe I returned four that were sick, and then there was 

one or two others that ran away from the ship, took Freneh 
S81 leave over there; it seems to me that was about all. 
(). Do you know why they deserted the ship? 

Ans. No, I don’t. I only know they would run away [from] my 
ship and go aboard another one, and another would run away from 
another ship and come on board of mine. 

(). After you lost the ship in the gale, did you get a telegram 
from Pilot Nelson ? 

Ans. No, sir; not after I lost the ship in the gale; after the ship's 
crew came on board | got a telegram from Pilot Nelson. 

(). Not after the ship was lost : ? 

Ans. No, sir. 

(). How long did you remain on board after the ship was finished 
loading before sailing ? 

Ans. From the 3d to the 5th. 

(). You remained only two days ? 

Ans. Yes, sir. 

(). What caused you to delay weighing anchor ? 

Ans. There was unfavorable wind from the 5 to the 5tl: 

(). What kind of winds? 

Ans. East, easterly. 

(). Were they heavy winds? 

Ans. Moderate. 

(). After the ship was got off the bar did you have any conversa- 
tion with Mr. Ivy, the notary public here in New Orleans ? 

Ans. Of course I had a conversation with him when I brought 
my log-book to him to make the protest, but I don't think I saw 
Mr, Iv y from [the] time the ship got ashore until— 


. How often did vou come to New Orleans, and how long did 
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(2. Who drew up this dratt? ’ 
Ans. I think It was drawn up | Mr. Iv 
(). Under whose direction was it drawn 


Ans. That I don’t know 

(Q. Were any of the surveyors present at the time ? 

Ans. At the time the dratt was mia 

(), Was drawn ” 

Ans. [don't know. Mr. [vy made the form of it, [ suppose. 
SS (). Did you have any conversation with Mr. Ivy 
to that survey? 

Ans. Well, [ don’t know, but [ think [ did. 

Q. Was the draft of the survey 
ined the saip or afterwards ? 

Ans. That | don t know, | 
wards. 

Q. Lask vou if-vou know? 

Ans. | don't relne miber, | don't SUP pose the draft ot the survey 
would be made before the survey Was made. 


in relation 


made Delore the survevors CAadM- 


yt [ should suppose it Was made aufter- 


(). [ied you have that draft i your possession, Captain k 

Ans. Yes, sir. 

(). Who gave it to you ? 

Ans. [I think I got it from our office here. 

Q. Didn't Mr. [vv give it to you? 

Ans. | dont think si): | dlon't remem ber, positively, 

() What do you mean by our office ? 

Aus. Office of the managing owners of the ship. a 
(). What did you do with this draft ? 
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Ans. I submitted it to the surveyors after they did draw up their 
report. 

(). Did you have any conversation with the surveyors ? 

Ans. Certainly I had conversations. 

(). Did they tell vou what their report would be before you sub- 
mitted the draft or not? 

Ans. I don't remember about that. 

(). Isthe ship “Orient” a fast vessel or otherwise ? 

Ans. She ts rather slow: so considered. 

llow much does she rnn an hour? 
Ans. Well, nine knots is about all she does. 
With what sort of wind? 
Ans. Good favorable wind. 
SS4 (). What is her minimum speed under ordinary circum- 
stances? 

Ans. Five knots. 

(Q). What is her average speed ? 

Ans. It all depends upon the winds. With extraordinary good 
wind she goes nine knots; in calm weather she wouldn't go none. 

(). But in such winds as prevailed from the Ist to the oth of Sep- 
tember? 

Ans. Sometimes she had calm, and she was making no headway; 
but I don’t think at any time she made over five knots, because we 
hadn't any wind. 

(). I mean from the 5th to the 9th. 

Ans. Well, on the Sth we had wind enough. We had the ordi- 
nary gale wind, but it was a head. It was not a favorable wind; it 
was a head wind. The consequence was, | don't suppose she was 
making four knots: in fact, | know she wasn't, and she was on very 
short canvass Friday. She was just only moving. 

Q). At what time, Captain, did you begin to deviate from your 
route ? 

Ans. I never deviated from my route at all until/ the force of the 
hurricane became so heavy that I feared for the safety of the ship, 
and | tried to vet her off before the wind, in which position | thought 
wer hate | labor less. 

At what time was that. vou began to try to get her before the 
aa ? 

Ans. Probably about half-past three in the morning or four 

o'clock. 
SS5 (). That was during the hurricane 
Ans. That was when the wind had got pretty high, or Was 
assuming something like a hurricane. 

Q. Where were you at that time” 

Ans. [ judged myself to be, at the commencement of this gale— 
that is, before it got to be a hurricane—from 45 to 50 miles south- 
cast, or S. 8S. Ie. to S., of the passes of the mouth of the Mississip yp 
river, and two ships sailed with us together from Ship Island. We 
wasn't 30 miles apart when we wrecked. 

Q. Do you know when was the last entry made in the log-book, 

Captain ? 


} 
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Ans. Probably Friday afternoon. 

Q. Do vcu know? 

Ans. No, I don’t know; I didn’t keep the log-book. 

(). Did the surveyors at Ship Island remove any part of the ceil- 
ing to examine the condition of the hull? 

Ans. They didi 't. 

(). Ilow much was the vessel loaded at the time they made their 
examination ? 

Ans. She was loaded to about 21 6, as near as I ean recollect. 

(). What sort of an examination did the surveyors make? 

Ans. They sounded the pump and allowed it to stand an hour, 
and sounded again to ascertain how much water she was she was 
making. They examined the ship around outside, what they could 
see, up and down from stern to head stem posts, the ports. They 

examined the damage done around the broken bitts, &e. 
S86 (). Before you started on your voyage, Captain, did you 
make any sort of repairs to the broken bitts and injured parts 
of the ship, parts Injured on the ship while she was aground ? 

Ans. Not to the bitts. We repaired the wood ends and chafes 
around the stern posts, and we made repairs to the windlass. The 
other repairs were not considered necessary, as they did not interfere 
with the general condition of the ship or seaworthiness. 

(). After you repaired the windlass, was it able to work satis- 
factorily ? 

Ans. Yes, sir. 

(). Were they temporary repairs or permanent ? 

Ans. Temporary; we hadn’t the materials to make them perma- 
nent. 

(). How long did the surveyors stay on board when they came to 
make their survey? . 

Ans. They came on the second and returned to Pascagoula ex- 
cept one man. [| think ome man remained aboard the “tug ”-boat. 
The survey was held on the 5d, after the ship came off the bar. 

(). How long did they remain on the ship holding the survey ? 

Ans. Probably two hours and a half. 

(). Did they have any facilities to examine the lower hold ? 

Ans. None, except to go down and look at the ports. The ship's 
lower hold was filled with Cargo. 

(). Did they write their report on board ? 

A. Thev made their notes on board. 
Q). When did they hand you their report? 
SS7 Ans. They handed me their report the same day it was 
signed before the notary. I don’t recollect what date it was. 
The surveyors dated it, | suppose, the day they signed it. 

(). Was it not the same day they made the survey ? 

Ans. No, sir. 

(). low long afterwards ? 

Ans. Oh! it was several days. I don’t remember how many 
days. : 
(). Do you know who wrote the report for them ? 

Ans. I don’t know, but I think. 


—— | 


—— 
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Q. Did you take any part in the deliberations of the surveyors ? 
Ans. No; I never took any part; [ heard them deliberating. 
(). You didn’t suggest to them anything ” 
Ans. No,sir. I pointed out the defects and injuries the ship had 
sustained. 
(). They consulted, you ? 
Ans. I pointed out to them such injuries as the ship had received. 
(). Did they ask your opinion on any matter submitted to th-m? 
Ans. No; I think not. 
(). Did they consult your wishes on the subject ” 
Ans. No, sir. 
(). Did you express any opinion or desire to them ? 
Ans. No, sir. 
- (. You didn’t, in any manner, discuss the matter with therm be- 
lore they made their report ? 
Ans. No, sir. 
(). How old were the sails of your ship, Captain ? 
Ans. The sails averaged from one to three years, perhaps some 
four vears old. She had two full suits complete. 
(). Where did you buy the last sails ? 
Ans. I havn’t bought a sail for that ship since I have been 
SSS init. I buy canvass and make my sails on board; that is, 
I have done it. I didn’t ouy the sails. I bought canvass from 
Woodward and Wight here and in Liverpool. I always kept a stock 
of canvass on board. 
(). Do you know where the sails are now, Capt'n? 
Ans. The last I saw of them they went along with the forward 
house. 
©. The whole of the sails? 
Ans. The whole of my spare sails, each and ev-ry one of them, 
went with the forward house. 
(). You mean ev-ry sail? 
Ans. | mean ev-ry spare sail I had on board the ship; the ship 
had one suit bent on the vards. 
(). How many anchors did you have ” 
Ans. I had five. 
Q. Did you have chains to each anchor? 
Ans. No, sir; we had two regular {0-fathoms cables, and we had 
a spare 30-fathoms cable. 
(). Where are your chains and cables now ? 
Ans. One anchor, with chain attached, is gone. 
(). Gone during the storm ? 
Ans. No, sir; after the storm, and the other anchor and Gable is 
now there. 
(). How did that anchor and chain go after the storm, Captain? 
Ans. I will tell you. When the hurricane stove in the starboard 
bow of the ship it carried away the starboard anchor, and there was 
(15) fifteen fathoms of chain ranged on that anchor, and consequently 
that anchor went down the length of that fifteen fathoms 
S89 of chain, and the other end of the chain went down the 
‘tween decks, over the side; so when the tow-boat Chamber- 
lain went there expecting to tow the ship in—— 
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Q. Were you on board then? 

Ans. Yes, sir; he cut that cable adrift, beeause one end was hang- 
ing over the board and the other end, with the anchor attached, was 
also hanging overboard, and that was cut adrift instead of the other. 

(). The other one is here, you say ? 

Ans. Yes, sir; and the spare anchor. The two kedges, I think, 
was washed away in the hurricane. 

Q. How long did you stay at the wreck when you went with the 
tow-boat ? 

Ans. About three hours. 

(). Is that the “Chamberlain” you went with ? 

Ans. Yes, sir. 

(). How is it you returned to New Orleans with the tow-boat with- 
out towing the wreck in? 

Ans. Because they considered there wasn’t sufficient value there 
to pay them to tow in. Mind you, those tow-boats were not In my 
employ. 

Q. Did you make any efforts to induce them to tow the ship in” 

Ans. No efforts at all, except to say: There is the ship; you can 
see her for yourself; I would like to have the ship towed in; but | 
didn’t consider I was ip a position to employ them to tow the wreck 
in. 

(). What conversation did you have with them, then, when they 

discussed the matter ? 
890 Ans. When we first arrived there on the Chamberlain the 

captain of the Chamberlain was disposed to tow the wreck 
In, and got ready, cutting away so the ship would lay on her bot- 
tom, although the sea was smooth. He then commenced to work 
away with his crew, clearing away the ship for the purpose of tow- 
ing the vessel. Tle evidently thought there was something worth 
towing, but after being there an hour or so the tug “ Ella Andrews” 
came up, and after remauming there half an hour, or perhaps a little 
longer, he told the eaptain of the Chamberlain. We won’t tow this 
wreck in. [asked him why, and he says there was not sufficient 
value to pay him, but when I pressed the question he said it was 
because “Adams,” his manager of the tow-boat association, wasn’t 
there, and he wouldn’t do anything without the manager’s ap- 
proval. 

(). What did those two tow-boats take from the wreck and put on 
their boats before coming in? 

Ans. I don’t know what—a few little things. I know the stew- 
ards went hunting around the broken dishes, and all around, hunt- 
ing to see what they could find. 

(). In relation to the ship’s rig-ing and spars did they bring in 
anything ? 

Ans. I don't think they took anything of any real value. They 

might have had some odds and ends, pieces of rope, and per- 
S91 haps a block or two. 
Q. Just give us a list as far as you ean. 
Ans. I can’t tell you, I know there was odds and ends. 
Q. Well, as far as you can, give us a list of those. 
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Ans. Really, I never took notice enough of it to give you a list. 
If Thad taken a list I would give it to you. 

(). You don't know exactly what thev did take? 

Ans. No, sir. After it Was decided not to tow the ship In) they 
picked up all they could, considering, [ suppose, that it would be 
lost anyway. 

(). Did you make any objection—did you say anything ? 

Ans. Not at all. Isaw no objection why they shouldn’t have what- 
ever they saw there. ) 

Q. What do vou call their action in taking whatever they could 
out of that ship? 

Ans. Well, | should eall it wrecking. 

(). Did they turn that over to anybody ? 

Ans. Not that [am aware of. 

(). In whose possession are those things they took ? 

Ans. | don’t know. 

(). Did you make any attempt to get them back ? 

Ans. No, sir. 

Q). Did you make any mention of all these things in your pro- 
Lest ? 

Ans. No, sir. 

(). Didn’t they take everything that could be taken during the 
three hours they stood at the wreck ” 

Ans. | might say they took everything there was to be taken, but 
What was it; how much was it? There was so very little they 
might easily take everything. 

Q. Did you go on the wreck when you went with the Chamber- 
lain ? 

Ans. Yes, sir. 
S92 Q. Did you look for the books? 

Ans. Yes, sir; I looked around to see what I could see; | 
didn’t know but what I could find some of my own things. 

(). You lost Vour things? 

Ans. Yes, sir. When I say all my personal effects [ don’t mean 
to say every article of clothing. I mean to say I lost ny two chro- 
nometers ¢ | lost instruments, my books, charts, money—not a great 
deal of money, but whatever was there—and my wateh and chain 
was picked up after the weather had subsided, and handed to me by 
my steward. ‘The relies of it | have now in my possession. 

(). What were the names of the two sailors that took French leave 
of the ship, as you say ? 

Ans. | can’t tell you; I don’t know; I don’t know that I knew 
their names at the time. ' 

(). Were they named Germaine Achilles and Henry Gilbeaux ? 

Ans. | don’t know. 

(). Were they French? 

Ans. | don’t know; we take all kinds—English, Irish, French, 
Dutch, Seoteh. 

(). Don’t you give your orders in English ? 

Ans. Yes, sir. 

Q. Don’t you know wether they understand your orders or not? 
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Ans. Sometimes they do and sometimes they don't. 

Q. Don’t you require of a sailor that you employ to know whether 
he speaks the language in which you give your commands? 

Ans. If [ could I would; but how many sailors do you 
893 suppose I see before they ship? 
(). Did you see those two sullors on board? 

Ans. I suppose I did. 

(). Did you speak to them ? 

Aus. I can’t tell you; I think it is doubtful whether I did or not. 

Q. Were they shipped by you as part of your crew? 

Ans. 1 couldn’t tell you. I have no recollection whatever of the 
men you are speaking of; I don’t know when they came aboard, 
whether they came with the men I picked up at different times at 
Pascagoula. I have no recollection of them. 

(). You spoke of two men who took French leave’? 

Ans. Yes, sir. 

(). Did you replace those two men ” 

Ans. Yes, sir. The mate reported to me two men run away. 

(). How many men did you first ship? 

Ans. During the time that I was laying there at Pascagoula, at 
ditferent times, I had one, two, and three men come from here. 

(). Wasn’t your crew at first composed of twenty-four men ? 

Ans. What time, when; what do you mean by first ? 

(). When vou intended to leave ? 

Ans. No, sir. 

(). Please look at that list, and see if that is a list of your crew. 

Ans. I should think that was a list of the crew. (Shipping list.) 

(). There are 26 men there? 

Ans. I can’t make that out. Here is Charles Cole, discharged by 

mutualconsent; Edw’d Bowers, discharged by mutual consent, 
S94 and I found that Gilbert Henry and Achille Germain had 
deserted ; there is four of the 26 anyhow. 

(). If those two men hadn't deserted how many would you have 
had? ; 

Ans. If those two men hadn’t deserted I should have had the 
same as IT had, only | wouldn’t have had to substitute them. 

Q. What did you do about the two men discharged by mutual 
consent 7 : 

Ans. Those were discharged. 

(). Hlow did you replace them ? 

Ans. Well, there must be two others shipped in their place; yes, 
here they are; Charles Cole, Boston, discharged by mutual consent ; 
second mate. Here is another one shipped in his place—Henry 
Westedt ; here is the cook, discharged by mutual consent —Edward 
Barks ; here is another cook signed in his place. Mind you, I never 

saw those men at all. Those men shipped here before the shipping 
commissioner and other men put in their places. 

(). Do you know before what U. 8. commissioners were the follow- 
ing-named seamen engaged: George Heller, Christian Dom, and 
Jack Williams? | 

Ans. I don’t, and I don’t know whether they comprised part of 
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my last crew or whether they were there during the time the ship 

was at the island; I couldn't tell you. 

(. Didn’t vou take a bag or sack with you when you went on 
board the steamer Clapeyron t 

SUD Ans. No; I never took anything; what I took, or at least 
what [ found, was some few clothes that the steward had 

picked up for me; that is the reason | qualified ny statement when 

[ stated I lost all. 

(). The contents of that bag were vour personal effects ? 

Ans. It was not a bag; the steward had tied some few of my 
clothes .n a sheet or blanket. 

(). Containing some of your personal effects? 

Ans. Yes, sir. I can tell vou that if it had been possible for me to 
have gone below I should have tried to have saved the ship's pPxupers 
and otber valuables—chronometers. ‘The steward went down, and 
the first thing he thought of was to grab up a few patrs of pants and 
a coat or two for me, and he left the valuables behind. 

(). Were those things on the ship at the time you left—chronome- 
ters, and sec on? 

Ans. No, sir. We have never seen them since the hurricane: 
they went with the rest; my watch and chain, as I told you, was 
picked up afterwards by the steward hanging In some corner or 
crevice. 

(). Didn’t the mate or some of the officers carry a trank on board 
the ship Clapeyron. 

Ans. No, sir; I don’t think so, although [see a part of a trunk 
on board the wreck now. 

(). You are sure that the log-book wasn’t saved ” 

[Ans.] Lam positive, because the mate reported to me that there 

Wats Lo log-book saved. 
SOG (). Did the tow-boats land a coil of rope or hemp and five 
or six coils of rope at Eads’ port” 

Ans. No, sir; not while [ was on board, and I was on board of 
that Chamberlain some time, too. 

(). Did you have any new coils of rope on the ship? 

Ans. There was before the hurricane, and plenty of bread and 
pork and flour, &e. 

(). Was any of the things saved from the “ Orient” sold <t Eads’ 
port? 

Ans. Not to my xnowledge—not that [am aware of. 

Q. Did any of your officers or crew sell any part of the property? 

Ans. Not that | am aware of. : 

(). Did any of the officers of the “Chamberlain ” sell any part of 
that property ? 

Ans. Not that Iam aware of. 

Q. Did you tell any of the officers of the “ Chamberlain” that 
they could take those things? 

Ans. No; I don’t think I did. 

(). Why did you not mention any of those facts on the protest, 
Captain ? 

Ans. Well, | don’t know. It might have been negleet, and | 
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might not have thought it was of sufficient value or worth while 
mentioning a thing like that. 

Q. Did you mention in the log-book the fact that that eight of 
the seamen were putin irons? 

Ans. The mate keeps it. 

(). You look at the log-book every day t 

Ans. Well, I could — at it, if I think the mate doesn’t keep it as 
he should; but if IT have an officer | have contidence in | Suyp- 

pose he is doing his business. 
SO7 (). Did you look in the log-book tO Ser if in entry Wis 
made to the effect that eight men were put In irons? 

Ans. I didn’t see it, but I have no doubt it went in, because it Is 
an occurrence that goes in a log-book. 

Q). Did you put that in vour protest? 

Ans. I didn’t; what has that got to do with the loss of the ship? 

Q. Did you not tell to Mr. Ivy that the ship was leaking, but you 
thought with the steam pump vou could keep her free? 

Ans. I may have said to Mr. Ivy that the ship was leaking and 
making a little water, because she was. We have already stated 
that, and it is set forth in the survey. 

(. Did you not remark that with the steam pump you could keep 
her free? 

Ans. I don’t think so; I can say no to that positively. 

Q. How much water was your ship making during the last vovage 
vou made with: her before loading her at Pascagoula? 

Ans. The last voyage was from Liverpool down here, and the ship 
was making from Liverpool down here. Oh, I co-ldn’t tell vou 
how much she was making, because she wasn’t leaking anything 
out of the way. The crew pumped her out night and morning— 
that is, about half an hour in the morning and half an hour at 
night. 

(). llow deep Wis s 

Ans. About 22 feet 

(). With what sort of a load”? 

Ans. Principally iron. 

(). Rails? 

Ans. Some rails, some cotton ties. SOC soda ash. NC, 
S98 (). Where did you unload her? 
Ans. At the Mississippi and Dominion wharf. 

(. Here in New Orleans? 

Ans. Yes, sir. 

(). When did vou go to Pascagoula ? 

Ans. Ship Island, you mean ? 

(. Yes. 

Ans. Latter part of May; I think we sailed on the 27th day of 
May from here. 

Q. Tlow much water was your ship drawing when vou left New 
Orleans for Ship [sland ? 

[ Ans. | She was drawing 15 feet forward and 14 feet aft. She had 
her ballast trim. 
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(). Hlow many men did you have working at the pump during 
your voyage from Liverpool to New Orleans ? 

Ans. All hands. It is generally a fine weather voyage. We come 
down with the trade winds and we take up all the time in making 
the ship look nice, overhaul everything, yp: unt up everything and 
make the ship look as nice as we can, and in doing so it is cus- 
tomary with some ships—it has been so on hen ship—to work mi 
men all day, from morning until night; and at the night watches 
[had on duty only an. officer, a steersman, and a lookout. In 
doing that the ship was only pumped out night and morning. 

(). You never took notice how much water she was making * 

Ans. No, sir; not particularly. 

. . How long did you have to pump her? 
Ans. Night and morning about half an hour, or, if there had been 
a crew on deck, all night and day; IT suppose 15 minutes 
S99) putnping every four hours, something like that, would would 
be in the usual form. 

(). What is the capacity of your pumps ? 

Ans. The pumps, | believe, have eight-inch chambers, with either 
four or five inch pipe. 

(). What is the diameter of the suction pipe? 

Ans. Either four or five inches; it is there to be seen; the 
chambers, i believe, were eight Inches. 

(). From your knowledge and from the calculations you were able 
to make, how much water would you say that the ship was making 
from Liverpool to New Orleans on the last vovage ¢ 

Ans. Judging from the time of pumping, IT should judge that that 
the ship might be making 2) to 3 inches an hour; that is, forthe 12 
hours through. 

Then she didn’t make any less water during her t ip from 
Liverpool to New Orleans than she did after she was loaded with 
timber afterwards? 

Ans. Very little difference; perhaps if she had been loaded 
deep coming from Liverpool down here there would have been a 
difference. . 

(). How long did you have to pump after you were loaded at Ship 
Island ? 

Aus. We used to pump about three-quarters of an hour night and 
morning. 

(). And from Liverpool down here you only pumped 15 minutes? 

Ans. No, sir: half an hour; I say if we pumped the ship 
900 every four hours it would require only 15 minutes, but, as 
we pumped only night and morning, we pumped half to 
three-quarters of an hour. 
Did she make less water or more after being loaded ? 

Ans. About the same. I have no doubt that if she was out to sea 
at this time she would have taken up at 2) to 3 inches an hour. 

Q. You stopped pumping Friday at 12 o'clock ? 

Ans. Yes, sir. 

(). And you were rescued ? 

Ans. On Sunday, at 4 o'clock p. m 
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Q. When did you sound the pump after Friday at 12 o’clock ? 

Ans. To my knowledge the pumps were not sounded after twelve 
o'clock Friday night, because at 5 o’clock we had all that we 
wanted to attend to. We didn’t think about sounding pumps, 
saving books or personal property. We thought if we could get 
out with our lives we would be fortunate. That is all we thought 
of. 

(). You have no recollection of sounding the pun ps afterwards ? 

Ans. No, sir. 

Q. After Friday night at twelve o’clock ? 

Ans. No, sir. 

(). Was any report made to vou, Captain, after Friday at 12 0’clock 
of the quantity of water there was In the hold ? 

Ans. No, sir; [ have since learned—there was no report made to 
me. All | know the ship was pumped out dry on Friday night at 12 

o'clock by the chief officer. The second officer has since 

901 — stated that he had pumped her, but they all lie so T can’t tell 
whether they tell the truth or not. 

Q). At what time did you lose all your provisions and water, 

Captain ? 

Ans. When the ship was nearly down on her beam ends. She 
was Washing all over and breaking up. 

©. That was Saturday morning ? 

Ans. That was Saturday morning, according to the best of my 
recollection. They went between six and nine o'clock Saturday 
morning. 

(). All the load you had between decks was washed out? 

Ans. Yes, sir; all, with the exception of one stick, which remains 
there vet. 

Q). Was the load in the ship between the decks made fast ? 

Ans. It was stowed just the same as the load that is in the decks 
that remains; that is, one deck cargo remains now; the upper tween 
deck cargo was loaded the same exactly ; the same men loaded it. 

Q. Why did you not make a report to the insurance companies 
of the fact that your vessel had been two days aground at Ship 
Island. 

Ans. I reported the same to my managing owners, and I thought 
that if they thought it necessary they would report it to the insur- 
alice Company. 

Q. Personally, as one of the insured, why did you not make such 
a report to the company ?. 

Ans. Well, I really don’t know why I didn’t; I suppose I didn’t 
think it was necessary. [should have reported it if I thought it was 

hecessary. 
(2 (J. During the time that you were aground was the wind 
heavy ? | 
Ans. No, the wind was squally. 
(). Was the sea rough ? 
Ans. No, sir. 
(). Did she bump any ? 
Ans. She never seemed to move any, with the exception of one 
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night when she had a higher tide under her she felt the bottom a 
little. 

(). In your protest, Captain, you go on and say “midnight, heavy 
ground swells.” This is copied from your log-book. Tleavy ground 
swells running in from seaward. Vessels rolling and pounding 
heavily? 

Ans. Yes, sir. 

Q. Why did you suppose there was no necessity of reporting to 
the insurance companies ? 

Ans. Beeanse I thought all necessary steps were taken by holding 
a survey and having a diver to examine the ship’s bottom. 

Q). To what amount did you value your interest in the ship, Cap- 
tain; | mean to say at the time you were insured were you insured 
fo the full amount of your interest ? 

Ans. No, sir; I value that my interest In that ship was worth 
$50,000. 

(). What was the amount of your insurance ? 

Ans. Five thousand dollars. 

(). At what time did you buy the ship? 

Ans. About four years ago. 

(). Ilow much did you pay for it? 

Ans. I think it was $25,000—somewhere in that neighborhood. 

(). Was $25,000 paid for the whole ship, or your share alone ? 

Ans. lor the whole ship. 

(). What was your share in it? 

Ans. One quarter. 
903 (). And you value your interest in t.e ship at $50,000? 
Ans. Yes, sir; I think I can bring documents to show you 
that she paid me $7,500 a vear right along, and I think I can value 
a thing like that at twice the amount she cost me. 

Q). Do you suppose that if vou had wanted to sell the ship you 
could have got more than $25,000 ? 

Ans. No, sir; but I don’t think a man generally sells a piece of 
property that pays as well as that. 

(). Do vou value a ship according to the amount of revenue that 
she brings ? 

Ans. No, sir; you can value your own property according to your 
own value or what interest it pays you. 

(. Your interest in the ship was the particular ownership that 
you had in her? 

Ans. Yes, sir. 

(). You don’t value her as real estate is valued, according ‘to the 
value she would bring? 

Ans. So far as IT was concerned personally, | should value it at 
what it was worth to me. 

(). Would vou put the same amount of money in real estate or a 
ship that would bring the same amount of revenue? 

Ans. I don’t know. I think just now, after being wrecked, | 
would put it in real estate to have a place to step out. 

Q. How much were you insured for altogether, Captain ? 
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Ans. $5,000; that is, so far as my interest was concerned. I think 
the managers insured the freight for 88,000, 
904 (). How long ago did you buy the ship? 


Ans. Four years ago; [think in 1878; either the fall of 


1878 or the spring of 1879, L don’t remember which. 

Q. Who appointed the divers who went down under the ship? 

Ans. It was done in our oflice, managing owners’ office, here in 
town. I don’t know who selected him. 

Q. Don’t you know that the insurance companies would have 
been interested in looking over that survey, or having an examina- 
tion made of the ship? 

Ans. Maybe so. 

(). Since the owners thought it prudent to have an examination 
made, do you not think that the insurance companies would nay e 
liked to have taken a part in it? 

Ans. Very likely. If we thought that there was any damage to 
any extent worth while to report to the underwriters, it would have 
been reported, but it was such a trifling affair we didn’t think it was 
necessary. 

Q. Who made the choice of the surveyors ? 

Ans. I think the choice was made by myself and Captein Weeks. 
] requested them to made the survey. 

(). How many days before the vessel sailed did the diver exam- 
ine her? 

Ans. The diver examined the day after she came off the bar, on 
the 4th. 

Q). Did the diver make his report on board? 

Ans. No, sir. 

Q. Did he give you any report in writing ? 

Ans. No, sir. 
VOD Q. When did he make his report, and to whom did he 
make it? 

Ans. | don’t know when he made the report. [lis report was 
made after he left me, when he came to New Orleans. 

Q. To whom did he make his report ? 

Ans. ‘To the office of Silas Weeks & Co. 

(). You say that for 65 days the sides of the vessel were exposed 
the sun? 

Ans. I said from the latter part of Mav to the 5 of September. 

(). Were you not loading during all that time ? 

Ans. No, sir. 3 

(). At what time did you commence to load ? 

Ans. We commenced to load in the latter part of June, I co-ldn’t 
tell vou the date, but we arrived over there the latter part of May 
and didn’t get to work until/ some time late in June? 

(). After you went to work and began to load, didn’t the ship go 
down as you loaded ? 

Ans. Yes, sir. 

(). The vessel was loading daily during all that time ? 

Ans. No, sir; sometimes | would be delaved a week or ten days 
Waiting for cargo. Sometimes we bad plenty cargo, and sometimes 
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none, at all. There was no regularity in sending it to the ship. She 
laid 14 days after the ballast was out before she got a stick. 

(). Would you call a ship seaworthy when you required a steam 
pulbp on board to pulp her out? 

Ans. I shouldn't consider the ship seaworthy if she required a 
steam pump on board to pump her out. 

Q. Tlow did vou come to put the steam pump on board ? 
OG [Ans.] I didn’t put it there. The former owners of the 
ship, before I joined her, eight years ago, put it there. I 
found the pomp and steam there when [ took the ship. 

(). What did they use this engine for? 

Ans. For taking in and discharging cargo, connecting it with 
the windlass to take inanchors, and also connecting it with the 
“pumps to pump the shipout. It was aboard the ship for different 
purposes, 

(). Ilow often did you pump when you were at sea, two days be- 
for the hurricane? 

Ans. Every two hours in the daytime. 

(). How long at a time? 

Ans. About 15 minutes; that is, with one watch of the crew. 

(). And during the night ? 

Ans. During the night we used to‘pump her ev-ry hour. 

(). Eyv-ry two hours during the day you would pump her 15 
minutes ? 

Ans. That is with one pumpand one watch ofeight men, and in the 
night, when there are eight men,one man is at the wheel, one on the 
look-out, and an officer on top of the house; that Is only six avail- 
ble men, the rest are on duty at the wheel an- look-out. 

(). During the night vou pump ev-ry hour, why is that ? 

Ans. Yes, sir; because we don't know what time bad weather 
might strike us,and we keep the men at work, not because it 1s 

necessary — pump, but because we want them awake, or — 
07 prevent them from lying on deck spinning yarns, and have 
them ready for an emergency. 

(). Do you know what was done with the draft of this survey 
after vou had it made? 

Ans. With the draft ? 

Q). Mr. Ivy drew up a form of survey and gave it to you; after 
vou had it, what was done with it after the survey was made ? 

Ans. I don’t know. 


by Mr. Beckwith: 


Q. Why did you carry over your crew in a tow-boat ? 

Ans. Because there has been so many sailors lost between New 
Orleans fo Ship Island, that is, in transporting them by pail from 
New Orleans to beach, and from beach to ship. I don’t suppose 
there has ever been one crew—I won't say all cases, but hardly a 
cuse—where a crew has been transported by rail, beach to ship, with- 
out losing some of the men. They will stray off; it is impossible 
to keep them together. Now, these men cost me $30 apiece, and | 
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thought it was cheaper to hire a boat and bring them direct to the 


ship from here. 
(). It is to the interest of the sailor not to go to sea, or escape 
after he has been shipped ? 
Ans. Yes, sir. 
(). And get shipped on another vessel the next day? 
Ans. Yes, sir; going in the next boarding-house and running up 
a bill. | 
(). As an experienced master, how long does the best 
908 American ship, as a rule, keepa crew laving here any time ? 
Ans. Keep them just long enough for them to get their 
bays over the side and get off. We have the experience of it here 
every time; even the boarding masters have to employ men to keep 
watch on them to see that they don’t make off. 
(). Your idea in getting them afloat as soon as you could was to 
prevent their getting away ” 
Ans. Certainly. 
(. You spoke about your profit in this ship§ what was your re- 
muneration—what share? 
Ans. Five per cent. of the gross earnings-—3$40.00 a month—and 
5% on gross earnings. 
Q. Had she been a profitable investment from the time you be- 
came owner? 
Ans. Yes, sir. 
(. And up to the time she was lost? 
Ans. Yes, sir. 
“ What were your chronometers worth ? 
[Ans.] Well, one was worth $300 and the other $200. 
(). You had a sextant? 
Ans. Yes, sir; and quadrant. 
(). What were they worth ? 
[Ans.] Sextant $75 and quadrant $20 or $25.00. 
(). At the time the ship was on her beam ends did the sea go 
through the cabin? 
Ans. Yes, sir; from end to end, and with such force as to take 
—_ ls of pork and beef right out of the ends of the cabin. 
How was the pilot- house or wheel-house taken aw: iy? 
> By the sea; the sca swept it off. 
Q. That was immediately after the eabin ? 
Ans. Yes, sir; m very shortly after the cabin. 
(). Just about midw: av of the deck at the stern? 
99 Ans. Yes, sir; when the wheel-house went it took the wheel 
apparatus. 


By Mr. Lovaue: 


Q. After you cut the mizzenmast didn’t the ship right out? 

Ans. No, sir; she didn’t, it seemed to ease her—it seemed to have 
the desired effect. 

() And after vou cut the mainmast ? 

Ans. She righted a little more than she did, but still se was badly 
even then; w hen the foremast went then she righted. 
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Q. Did the sea run over her then ? 

Ans. Yes, sir; after she was righted, when she was over on her 
starboard side, mountains of sea swept over her. Yes, sir; the wind 
blew from south and east and easterly. The ship was on the port 
tack going up with the wind, and that brought the sea on the star- 
hoard bow; when the ship was on her beam ends the sea would 
strike her on the starboard bow and of course it broke right in her 
and run off; I tried to get the ship before the wind, but she wouldn't 
vo. 


By Mr. Beckwith: 


(). How much intimacy and intercourse is there between the 
captain of a ship & his crew ? 
Ans. Not much; we often make a voyage from New Orleans to 
Liverpool, and don’t know the men’s names even. 
(). Does the master have occasion to speak to them ? 
Ans. Very seldom, unless they kick up a row. The officers 
910 receive the commands of the master and they carry them out. 
(). Crews don’t generally bring letters of introductior or 
recommendation ? 
Ans. No, sir. 


Certificate. 


In the Circuit Court of the United States for the Eastern District of 
Louisiana. 


Mercuants’ Mutua Ins. Co. ef al. 
Us, -No. 10045. 
Gro. D. ALLEN eft al. 


| hereby certify that on the 26 day of September, A. D. 1582, be- 
fore me, Thomas Wharton Collens, a notary public and shorthand 
reporter in and for the parish of Orleans and State of Louisiana, 
personally appeared before me Charles b. Singleton, Esq., and J. R. 
Beckwith, attorneys for defendants (George D. Allen ef al), and 
Charles Louque, lisa. attorneys for plaintiffs (The Merchants’ Mu- 
tual Insurance Company ef a/.). who declared that they had con- 
sented to take the testimony of Geo. D. Allen, a witness to be sworn 
and examined on behalf of the defendants (George D. Allen ef als.); 
therefore personally appeared the said George D. Allen, whose depo- 
sition is hereto annexed, and the said witness being by me first duly 
cautioned and sworn to testify to the whole truth, and being care- 
fully examined and cross-examined, deposed and said as appears 
by his deposition hereto annexed. And I further certify that 

‘11 the said deposition of said witness was taken down In short- 
hand and immediately thereafter transeribed in ordinary 
writing, and also that the signature of said witness to his said depo- 
sition was dispensed with by consent of counsel. I further certify 
that any fee for taking said deposition ($56.00), fifty-six dollars, has 
been paid to me by defendants, & the same is Just and reasonable. 
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In testimony whereof I have set my hand and seal, at the city of 
New Orleans, on this 4th day of October, A. D. 1882. 
(Signed) T. WHARTON COLLENS. 
Notary Public. 


912 Protest Marked “A.” Referred to in the Deposition of (r¢ orge )). 
Alle [Lm 


Unirep Sratres or America, City of New Orleans: 


By this public instrument of protest be it known that before me, 
Edward Ivy, a notary public duly commissioned and qualified in 
and for the parish of Orleans, State of Louisiana, and dwelling in 
the city of New Orleans, personally came and appeared Geo. D. Allen, 
master of the ship called the Orient, who having heretofore, to wit, 
on the 29th day of August, ISS2, noted before me, hotary, for the 
uses therein set forth, his protest in due form of law, now requires 
me, notary, to extend said protest, 

And with the said Geo, D. Allen also came and appeared all be- 
longing to the said ship “Orient,” all of whom being by me first 
sworn, do voluntarily, freely, and solemnly declare and depose as 
follows—that is to say, that he, the said Geo. D. Allen, departed in 
and with the said ship, as master thereof, — Ship Island, having on 
board a cargo of timber, and bound for the port of Liverpool; that 

the said ship was then stout, staunch, and strong, had her 
915 vargo welland sufliciently stowed and secared, was well masted, 

rigged, manned, tackled, victualled, apparelled, and appointed, 
and was In every respect fitted for the voyage she was about to 
undertake; that the said vessel was laving at anchor in Ship Island 
harbor with a large portion of her cargo on board, and was ready to 
proceed out over the bar to take in the remainder of her cargo, and 
on August Ist, 1SS2, at 4a. m., the st’rs Leo and Seminole arrived 
with master and pilot at 7 Me Eis... pilot Went on the stp si minole to 
the bar to ascertain if there was sufficient water to cross. and re- 
turned at 9 a.m. and lashed the st’r Seminole alongside with the 
str. Leo ahead, hove up anchor, and proceeded with one pilot on 
vessel and another on the str Leo. On nearing the bar the sea was 
SO heavy that the st’r Seminole broke acrift from aloneyside and 
caused the ship to swing to the E. and get out of the channel and stick 
fast in spite of all efforts to get her off before the tide fell. When the 
Seminole broke adrift she carried away three of ship’s hauling lines, 
and afterwards in pulling ahead to get ship off she broke the ves- 
sel’s gin hawser twice, and started her bitts. The vessel's 13-in. 

hawser, which was made fast to the Leo. stranded and was 
914 badly chated, and the bitts to which it was made fast were 

completely crushed in pulling at the hip. At 2 p.m. the tide 
fell, and tugs stopped pulling and came alongside; stevedoremen 
began discharging cargo to lighten ship for next day’s tide: tue Leo 
went for chains and dogs to secure timber as it was discharged : she 
returned with 16 chains, 223 good dogs, and 7 broken ones. At 8 
p.m. had a hard westerly squall, which carried away some of the 
timber from alongside, also the tacks and sheets to which the timber 
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was moored to the ship. There was so much sea-making that the 
stevedore was obliged to stop discharging into the water; sounded 
the pump well, and vessel found to be making considerable water ; 
pumped her out dry ; stevedore’s meu at work in the hold all night 
shifting timber for discharging at davlight ; midnight, heavy ground 
swell running in from seaward ; vessel rolling and pounding heavily ; 
pumped ship and set watch, according to pilot's orders ; discharged 
GO pces of timber this day. Aug. 2nd. Began with light \. E. wind 
and fine weather; at 5 a. m. stevedore began discharging again; 

sounded the pump well, and found 55 in. water, which is 
915 equal to about 4 inches per hour; all hands pumped vessel, 

spliced hawser and lines ready for tugs; found stern ports, 
wood ends, stern lights, mouldings, &e., badly injured in discharging 
timber; at 9 a.m. st’rs Leo and Seminole made fast ahead, one on 
each bow, and commenced pulling, sometimes ahead, and then on 
one bow and the other, but failed to get her off the bar, stevedore 
still discharging ; at 2 p. m. tide fell; at 2.50 p.m. all hands pumped 
ship, and the stevedore went on discharging again; vessels, ropes, 
and blocks getting badly used up with the rough diseharging ; at 5 
p.m. ship moving a little abaft; the tug Leo made fast to the ship's 
port quarter, and swung her about six points, when the vessel started 
off, but before the steamer could get her into suflicient water a heavy 
squall from N. W. struck the ship, let go the starboard bower, the 
chain fouled on the windlassand carried away whelpsand wood-works, 
leaving the windlass unfit for further use on starboard side, and the 
ship was driven on the bar again, carrying away several pieces of 
timber, which they were unable to save on account of the strong wind 
und heavy sea; stevedore unable to dischargeany more timber into the 

water, having discharged about — pes this day, but working 
Y16 inthe hold getting ready for next day's discharging; during 

the squall the stern boat, which was in the water, and used 
in taking care of the timber discharged, was crushed by the timber 
and totally lost; at S p.m. pumped ship; at % p.m. weather mod- 
erated; sent str Leo inside with floating timber—154 pieces—tor 
safety; vessel making about the same quantity. of water; weather 
very unsetiled, and ship in danger of being stranded; the master 
chgaged the strstr Leo to remain in attendance; hands engaged 
in securing cable and deck tackles for heaving in starboard cable 
and anchor. Sd. Began with S. W. wind and squally weather; at 
davlight hove in starboard chain and anchor to the hawse pipe, 
stevedore discharging into the water; at 6 a. m. pumped «ship; 
tug Leo made fast to ship's port quarter anid tug Seminole to her 
starboard quarter, using their own hawsers, as the vessels hawsers were 
unfit for further use; both boats swung the ship about eight points 
to the starboard and then back to port; at 10a. m. tide rose and 
tugs pulled the ship off the bar, and, when in sufficrent water, both 

tugs made fast ahead and towed ship to a safe anchorage, and 
“17 let go port bower plenty of cable, and paid out on it, aecord- 

ing to pilot’s orders; noon, ship making about 4 inches per 
hour; the tugs Leo and Seminole left, the latter having on board 
pilot, master, and surveyors, who held a survey on vessel; dis- 
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charged 39 p’c’s timber this day; carried away running gear in 
endeavoring to secure timber and making springs fast to the tugs’ 
hawsers to help to get the ship into a safe anchorage ; at 4 p.m. 
pumped vessel; at 6 p.m. heavy squall from S$. W., with rain, in 
which lost about 25 p’e’s timber; at 8 p.m. vessel making about the 
same water; midnight, pump at work. 4th. Began with strong 
wind and squally weather; hands pumping ship and= splicing 
ropes; at 3 p.m. the tug “ Leo” came alongside with master, pilot, 
and a diver; the Jatter examined the ship’s bottom, both sides 
commencing forward on the port side and working aft to the rud- 
der: then on the starboard side in the same manner; the exam- 
ination being finished, the “ Leo” returned with the diver, leaving 
master and pilot; at S p.m. pumped ship and set anchor watch. 
oth. Strong S. W. wind and squally; tugs Leo and Seminole 
alongside ready to tow ship out, but the weather being so unsettled 

the pilot concluded not to start; pumped ship. 6th. Moder- 
918 ate southerly wind; tugs alongside; master and pilot con- 

cluded to wait one day longer for water, as the tide wason the in- 
crease ; pumped vessel. 7th. Fine weather; at 2 a.m. began heay- 
ing upanchor; at 3a.m. windlass broke down; at 4a.m. master left on 
st’r “ Leo” to get mechanics to repair windlass; all hands, includ- 
Ing stevedore's men, engaged in getting stoppers on cables to hold the 
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ship, using p’e’s of the 15-in. hawser and moving chains, and clear- 
ing -way cables from windlass: str Leo arrived with mechanies, 
who went to work repairing windlass, using a piece of timber and 
deals; pumped ship. 8th. Began with brisk gale from W.S. W.; 
the tug “Leo” in coming alongside damaged the ship’s outside 
planks considerably for a short distance above water; mechanics 
at work ; pumped ship at 6 p.m.; strong gale from W. 9th. Strong 
W.N. W. wind, with heavy squalls and rain; mechanics at work. 
lOth. Mechanics at work; pumped vessel. 11th. At 5p. m. shipped 
windlass and bent starboard and port cables all ready for morn. tide. 
2th. Light W.S. W. wind; pumped ship; st’r Leo came came 

alongside with master and extra stevedore men. 13th. Began 
919 with S. W. wind; pumped ship; pilot went ashore to ascer- 

tain state of tide and found it insufficient for ship to cross the 
bar: the Leo left. 16th. At 6.50 a.m. tug Seminole came along- 
side with letter and verbal orders to discharge deck load, and then 
left; began discharging deck load; noon, pumped ship. 17th. At 
Ga. im. pumped vessel; Leo and Seminole came alongside; at 5 p. 
m. finished discharging deck load; captain went to Biloxi in pilot 
boat; at 11.50 p. m. strong vale from N. N. E.: veered out cables to 
60 fathoms: 1Sth. Began with N. N. E. winds; at 5 a. m. the 
watchman in charge of timber at anchor reported the loss of seven 
clamps of timber, chains, and dogs, consisting of 154 pieces, 14 chains 
and dogs; at 7 a. m. hove shert to 30 fath’ms on windlass; tug 
Leo arrived with captain, but there was not enough water to take 
ship out; stevedore’s men, eighteen in number, and tug “ Leo” en- 
gaged all day in recovering the timber that was lost the night pre- 
vious in the gale; they recovered 129 pieces of timber; the Leo 
took 15 pieces deck timber, 2 chains, 40 good and 3 broken dogs 
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to shipper by his consent; at 5 p. m. pumped ship; at 
m. heavy squall from N. W. and rain. 19. Began with 


northerly wind; the Leo went out to ascertain depth of water 


90) 


heavy 
wind: 
watel. 


on the bar, and reported it was Insufficient for vessel 
to eross; at 9 a. m. got chain and aachor shackle to 
anchor timber; at 10 a. m. the Leo left; pumped vessel : 
squall from N. E., with rain. 20th. Began with easterly 
at 9 a. m. heavy squall; pumped ship, and set anchor 
22nd. Began with easterly wind and cloudy; at 4 a.m. st’r Leo 


Cume alongside with master and carpenter ; pilot went out to bar 
on the Leo; at 5a. m. pilot returned and reported cnough water 


for vessel to cross; hove up anchor and found stock broken and 
half gone; the Leo gave ship her hawser and made it fast to ves- 
sel’s port bow and towed her over the bar into deep water and 
anchored; paid out chain to 45 fathoms to waters edge; 
tug Leo went after timber at anchor; pumped ship; at 8 


a. i. 
a. DD. 


Leo returned with timber, numbering 128 pieces; at % 
master and pilot went ashere and stevedore went to work 


loading; at 4 p. m. had to stop work on account of heavy sea. 
23d. Began with heavy squall and rain; at 2 a. m. lost one piece of 
timber; at Ga. m. pumped ship; at 4.50 p.m. finished loading tim- 
ber out of the water, having taken Im 127 pieces; at 8 p.m. pumped 
ship and set anchor watch ; master went to New Orleans; stevedore 


21 


which 


continued to load cargo as fast as delivered alongside, and 
master expects to be ready to sail about Sept’r 2d, S82. And 
the said master further says that all the damage and injury 
already has or may hereafter appear to have happened or ae- 


crued to the said ship or her said cargo has been occasioned solely 
by the circumstances before stated, and cannot nor ought not to be 
attributed to any insufficiency of the said ship or default of 
him, the deponent, nor of lis officers and crew. Whereupon he re- 


quires 


thereof, 


me, notary aforesaid, to make his protest and this publie act 
that the same serve and be of full force and value, as 


of right shall appertain. And thereupon the said master doth pro- 
test, and I, the notary, at his instance and request, do by these pres- 
ents publicly and solemnly protest, against winds, weather, and 
against every accident, matter, or thing had and met with as afore- 
said whereby or through means of which the said ship or her cargo 
already has, or hereafter shall appear to have, suffered or sustained 
damage or Injury for all losses, costs, charges, CXPeClises, damages, 
and injury which the said ship, the owner or owners of the said ship, 
Or owners, freighte rs, or ship ypers of her said ¢ argo,orany othér person 


1 po) 


Or pe rsons inte ‘rested or concerned in eithe r, already have ormay 
hereafter pay, sustain, incur, or be putinto by oron account of the 
premises, or for which the insurer or msurers of the said ship 


or her cargo is orare respectively liable to pay or make good by con- 
tributions or average according to custom or their respective contracts 
or obligations, and that no part of such losses and expenses already 


meurre 


dd,or hereafter to be incurred, do fall on him, the said master, 


his ofticers and crew. 


This 


done at my office, in the city of New Orleans aforesaid, this 
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charged 39 p’c’s timber this day; carried away running gear In 
endeavoring to secure timber and making springs fast to the tugs’ 
hawsers to help to get ct ship into a safe anchorage ; at 4 p.m. 
pumped vessel ; at G p.m. heavy squi ill from 8. W., with rain, in 
which lost about 25 p’e’s cuker: at S p.m. vessel making about the 
same water; we Fa A pump at work. 4th. Began with strong 
wind and squally weather; hands pumping ship and splicing 
ropes; al » }). Mm. the tug “Leo” came alongside with master, pilot, 
and a diver; the latter examined the ship’s bottom, both sides a 
commencing forward on the port side and working aft to the rud- 
der: then on the starboard side in the same manner; the exam- 
ination being finished, the “ Leo” returned with the diver, leaving 
master and pilot; at 8 p.m. pumped ship and_ set t anchor wateh. 
Sth. Strong S. W. wind and squally; tugs Leo and Seminole 
alongside ready to tow ship out, but the weather being so unsettled 
the pilot concluded not to start; pumped ship. 6th. Moder- 
918 ate southerly wind; tugs alongside; master and pilot con- 
cluded to wait one day longer for water, as the tide wason the in- 
crease ; puiped vessel, 7th. Fine weather; at 2 a.m. began heav- 
ing up anchor ; > at 3.a.m. windlass broke down; at 4a.m. master left on 
st’r “ Leo” to get mechanics to repair windlass; all hands, inelud- 
Ing stevedore’s men, e npgaged in getting stoppers on cables to hold the 
ship, using p’e’s of the 15-in. hawser and moving chains, and clear- 
ing -way cables from windlass: str Leo arrived with mechanies, ~ 
who went to work repairing windlass, us rm. a piece of timber and 
deals ; pum ped ship. Sth. Began with brisk gale from W.S. W. 
the tug “Leo” in coming alongside damaged the ship's wuts 
planks considerably for a short distance above water: mechanics 
at work ; pumped ship at 6 p.m.; strong gale from W. 9th. Strong 
W.N. W. wind, with heavy squalls and rain; mechanics at work. 
10th. Mechanies at work: pumped vessel. 11th. At 5p. m. shipped 
windlass and bent starboard and port cables all ready for morn. tide. 
2th. Light W. 8S. W. wind; pumped ship; st’r Leo came came 
alongside with master and extra stevedore men. 13th. Began 
919 with S. W. wind; pumped ship; pilot went ashore to ascer- 
tain state of tide and found it insufficient for ship to cross the 
bar: the Leo left. 16th. At 6.50 a.m. tug Seminole came along- a 
side with letter and verbal orders to discharge deck load, and then 
left: began discharging deck load; noon, pumped ship. 17th. At 
Ga. m. pumped vessel; Leo and Seminole came alongside; at 5 p. 
m. finished discharging deck load; captain went to Biloxi in pilot 
boat; at 11.50 p. m. strong gale from N. N. E.; veered out cables to 
60 fathoms; ISth. Began with N. N. E. winds: at 5 a. m. the 
watchman in charge of timber at anchor reported the loss of seven 
Clamps of timber, chats, and dogs, consisting of 134 pieces, 14 chains 
and dogs; at 7 a.m. hove shert to 50 fath’ms on windlass; tug 
Leo arrived with captain, but there was not enough water to take 
ship out; stevedore’s men, eighteen in number, and tug “ Leo” en- 
caged all day in recovering the timber that was lost the night pre- ms 
vious 1n the gale ; thev recovered 129 pleces of timber ; ; the Leo 
took 15 pieces deck timber, 2 chains, 40 good and 3 broken dogs 
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to shipper by his consent; at 5 p. m. pumped ship; at 
m. heavy squall from N. W. and rain. 19. Began with 


northerly wind; the Leo went out to ascertain depth of water 


920 


heavy 
wind: 


on the bar, and reported it was insufficient for vessel 
to eross; at 9 a. m. got chain and anchor shackle to 
anchor timber; at 10 a. m. the Leo left; pumped vessel ; 
squall from N. E., with rain. 20th. Began with easterly 
at 9 a. m. heavy squall; pumped ship, and set anchor 


watch. 22nd. Began with easterly wind and cloudy ; at 4 a.m. st’r Leo 


Cahie 


alongside with master and carpenter; pilot went out to bar 


on the Leo; at 5a. m. pilot returned and reported enough water 
for vessel to cross; hove up anchor and found stock broken and 
half gone; the Leo gave ship her hawser and made it fast to ves- 


* 
sels 


ort bow and towed her over the bar into deep water and 


anchored; paid out chain to 40 fathoms to water’s edge; 


tue | 
a. om. 
a.m. 


eo went after timber at anchor; pumped ship: at 8 
Leo returned with timber, numbering 128 pieces; at % 
master and pilot went ashere and stevedore went to work 


loading; at 4 p. m. had to stop work on aceount of heavy sea. 


235d. | 


jegan with heavy squall and rain; at 2 a. m. lost one piece of 


timber; at Ga.m. pumped ship; at 4.50 p.m. finished loading tim- 
ber out of the water, having taken mn 127 pieces; at 8 p.m. pumped 
ship and set anchor watch ; master went to New Orleans; stevedore 


v2] 


which 


continued to load cargo as fast as delivered alongside, and 
master expects to be ready to sail about Sept’r 2d, "82. And 
the said master further says that all the damage and injury 
already has or may hereafter appear to have happened or ac- 


erued to the said ship or her said cargo has been occasioned solely 
by the circumstances before stated, and cannot nor ought not to be 
attributed to any insufliciency of the said ship or default of 
him, the deponent, nor of lis officers and crew. Whereupon he re- 


quires 


me, notary aforesaid, to make his protest and this public act 


thereof, that the same serve and be of full force and value, as 
of right shall appertain. And thereupon the said master doth pro- 
test, and I, the hotary, at his instance and request, do by these pres- 
ents publicly and solemnly protest, against winds, weather, and 
against every accident, matter, or thing had and met with as afore- 


suid w 


hereby or through means of which the said ship or her cargo 


already has, or hereafter shall appear to have, suffered or sustained 
damage or injury for all losses, costs, charges, expenses, damages, 
and injury which the said ship, the owner or owners of the said ship, 
Or owners, freighters, or shippers of her said cargo,orany othér person 


()-)>) 


or persons interested or concerned in either, already have ormay 
hereafter pay, sustain, incur, or be putinto by or on account of the 
premises, or for which the insurer or insurers of the said ship 


or her cargo is orare respectively liable to pay or make good by con- 
tributions or average according to custom or their respective contracts 
or obligations, and that no part of such losses and expenses already 


mecurre 


<d.or hereafter to be incurred, do fall on him, the said master, 


his officers and crew. 


This 


done at my office, in the city of New Orleans aforesaid, this 
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29th day of August, in the year of our Lord one thousand eight 
hundred and eighty-two, in the presence of Thad. I. Clark and Geo. 
E. Ivy, competent witnesses, who herewith sign their names with said 
appearers and me, notary. 


(S.) THAD. J. CLARK. 

(S.) GEO. Kk. IVY. 

(S.) GEO. D. ALLEN, Master. 
(S.) EDMUND IVY, Not. Pub. 


[ hereby certify the foregoing to be a true copy of the original act 
of protest, extant in my current register. 

In faith of which T hereby grant these presents under my signa- 
ture and seal of office, at New Orleans, this twelfth day of October, 
A.D. 1882. 

(Signed) EDWARD IVY, 
Not. Pub. 


923 Protest Marked “ B,” Referred to in the Deposition of George D: 
Allen. 


Unirep STates or AMERICA. 
State of Louisiana, City of New Orleans: 


By this public instrument of protest, be it known that before me, 
Mdward Ivy,a notary public,duly commissioned and qualified in and ° 
for the parish of Orleans, State of Louisiana,and dwelling in the city 
of New Orleans, personally came and appeared Geo. D. Allen, master 
of the ship called the “Orient,” who having heretofore, to wit, on 
the 4th day of Sept., 1882. noted before me, notary, for the uses 
therein set forth, his protest in due form of law, now requires me, 
notary, to extend said protest; and with the said Geo. D. Allen 
also came and appeared John C. Sutherland, “ mate;” Johan Frantz, 
I. A. Lonwroth, Jas. Ward, John Burnes, IH. LL. Seurance, Cliristian 
Dorn, John Murphy, John ‘ohnson, and Charles Petersen, seamen, 
all belonging te the saidship Orient,” allof whom, being by me first ‘ 
sworn, do voluntarily, freely, and solemny declare and depose as 
follows, that is to say: That he. the said Geo. D. Allen, departed in 
and with the said ship, as master thereof, from “Ship Island,” having 
on board a cargo of timber, and bound for the port of Liver- r 
924 pool; that the said ship was then stout, staunch, and strong, 
had her cargo well and suflicently stored and secured, was well 
masted, rigged, manned, tackled, victualled, apparelled, and ap- 
pointed; and was in every respect fitted for the voyage she was 
about to undertake; that they left “Ship Island,” Miss., on Tuesday, 
September 5th, 1552, laden with a cargo of about 1,200,000 — of 
timber, and proceeded to “sea;” that they experienced ordinary 
winds and weather until/ Friday morning, Sth inst., when it became 
squally and unsettled, and sail was taken in accordingly. ‘Towards 
evening the wind inereased with harder squalls; split mizzen top- 
sail & jibs, and took in and furled upper fore and main topsails, 
leaving ship under two lower topsails and foresail; bent mizzen 
topsailand jib. During the night wind still increasing, and sea rising 
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from the south and eastward. %th, at 5 a. m., hauled up foresail, | 
and tried to furl it, but was unable to do so, and it was blown to 
pieces. At daylight the lower main topsail was blown away ; tried 
to get the ship off before the wind with the lower foretopsail and 
foretopmast staysail, but, there being so much wind and _ sea, 
and ship laving over so badly she would not answer her helm, and 
laid head to sea with lee rail under water. The sea coming 
925 in over the bow smashed down the foreeastle deck, carrying 
away the starboard anchor and chain and washing away the 
forward house with the “life-boats;” also lee bulwarks and stawn- 
chions. At same time lower foretopsail was blown into ribbons and 
the ship was nearly on her beam ends. Cut away the mizzenimast 
with all attached, which took away the main-top-gallant-mast with 
it and stove the two boats on the gallows and washed them away. 
Ship still laboring badly and breaking up fast. Then cut away 
the mainmast, hoping to right the ship and get her to pay off, but 
she still laid in the same position. Decks commenced breaking up 
abaft the foremast, and the sea going over with such violence it was 
impossible to get forward. They remained in this position for about 
lialf an hour, when the foremast went over the side, opening the 
decks around the partners, taking top sides with it, and sea breaking 
into the upper between decks, washing the timber out and carrying 
away more of the top sides from catheads forward to break of “ poop” 
aft, thus letting all the timber wash out of the upper deck. By this 
time the forward and after ends of the cabin were washed away, the 
sca washing. in and out, carrying away ev-rything inside—chro- 
nometers, Instruments, books, bedding, clothing, stores, &e., 
926 thus leaving the ship dismasted and water-logged and with- 
out boats, food, or water, and the hull Houting with second deck 
level with the water, this being towards noon and wind canting 
northerly. P.im., wind inclined to moderate, but sea very high and 
irregular, breaking over the ship in all directions, making it impos- 
sible to cut awav the wreckage of spars, &e., still hanging to the 
sides. Continued in this position throughout the night. Sunday 
morning, the 10th, they sighted a disabled steamer; made si-nalS of 
distress, and at about 4 p. m. was taken off by boats from the 
French stermer “Clapeyron,” from St. Thomas, bound to “ Port 
ads,” where they arrived early on the following morning. On 
reporting the disaster at “ Port Eads” the str Chas. Chamberlain 
and Ella Andrews determined to go out to look for the ship, and 
Captain Allen went on the Chamberlain; but when the wreck was 
found, about 6O miles S. by W. from “ Port Eads,” the maasters of 
the steamers concluded that it was not worth the trouble of attempt- 
Ing to tow it in, and they returned to Port Eads. 

And the said master further says that all the damage and injury 
Which already has or may hereafter appear to have happened 
or accrued to the said ship or her said cargo has been occasioned 

solely by circumstances before stated and cannot nor 
927 ought not to be attributed to any insufliciency.of the said 
ship or default of him, the deponent, nor of his officers and 
crew. Whereupon he requires me, notary aforesaid, to make his 
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protest and this public act thereof, that the same may serve and be of 


full force and value, as of right shall appertain ; and thereupon the 
said master doth protest, and J, the notary, at his instance and _re- 
quest, do by these presents, publicly and solemnly, protest against 
winds and weather, and against every accident, matter, or thing had 
and met with as aforesaid, whereby or through means of which the 
said ship or her cargo already has, or hereafter shall appear to have, 
sullered or sustained damage or Injury for all losses, costs, charges, 
expenses, damage, and injury which the said ship, the owners or 
owner of the said ship, or the owners, freighters, or shippers of her 
sald Cargo, or any other person Or persohs interested or concerned 
in either, already has, or may hereafter, pay, sustain, or incur, or be 
put into by or on account of the premises ; or forwhich the insurer 
or insurers of the said ship or her cargo is, or are, respectively, 
liable to pay or make good by contributions or average, according to 
custom, or their respective contracts or obligations; and that no 
part of such losses and expenses already incurred, or here- 
92S after to be incurred, do fall on him, the said master, his offi- 
cers and crew. 

Thus done, at my office, in the city of New Orleans aforesaid, this 
16th day of September, in the [year] of our Lord one thousand 
eight hundred and eighty-two, in the presence of Thad. 1. Clark 
and Geo. E. Ivy, competent witnesses, who hereunto sign their names, 
with said appearers and me, notary. 

GEO. D. ALLEN, Master. 
JNO. C. SUTHERLAND, Mate. 
JOHAN FRANZ, > 
Kk. W. LONSWORTH, 
JAMES WARD, 
JOHN BURNS, 

' H. J. SEURANCE, 
CHRISTIAN DORN, 


his 
JOHN x MURPHY, 


. ' mark. 
his 
JOHN x JOHNSON, 
mark. 
his 
CHAS. x PETERSEN, 
mark, 
Seamen. 
(Signed) KDWARD IVY, 
Not. Pub. 
(Signed) THAD. J. CLARK. 


GEO. EL IVY. 


[ hereby certify that the above is a true copy of the original act 
of protest extant in my current register. In faith of which I hereby 
grant these presents under my signature and seal of office, at New 
Orleans, this twelfth day of October, A. D. 1882. 

EDWARD IVY, 
Not. Pub. 
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929 Hearing and Submission. 
Extract from Minutes. * April term, 1583. 


New Or veans, Turspay, May Ist, 1585. 
Court met pursuant to adjournment. 
Present: Hon. Don. A. Pardee, circuit judge. 


SirAs WEEKS 
ws, No. 10225. 
Mercuants’ Murua. Ins. Co. 


This cause, having been partially heard on yesterday, came on to 
be further heard, and was argued by the counsel for the parties 
herein and submitted, and the court took time to consider. 


Findings and Decree. 
Extract from Judgment Book. April term, 1885. 


New ORLEANS, Monpay, June 4th, 1885. 


Court met pursuant to adjournment. 
Present: Ilon. Don A. Pardee, circuit judge. 


SALAS WEEKS ) 
rs. . No. 10225. 
Mercuants’ Mutrvan Insurance Company. 


This cause came on to be heard on the transeript of appeal 
930 and evidence, and was argued; whereupon the court doth 

find the following facts of the case: 

First. That on and prior to the 15th day of April, A. D. 1882, the 
libelant was the owner of five-twelfths (;5;) interest uterest and own- 
ership in the ship“ Orient,” of about eighteen hundred tons burthen. 
That said vessel was ship rigged and of the value of $22,000.00. 

Second. That the defendant, The Merchants’ Mutual Insurance 
Company of New Orleans, on the 15th day of April, A. D. 1882, 
made, executed, and delivered to the said libelant the poliey of in- 
surance annexed to the libel in this cause, and was paid and 
received the stipulated premium therefor. 

Third. That the said defendant insured the said interest of the 
said libelant for the sum and to the extent of $5,000, and that the 
libelant had an assurable interest in said vessel exceeding the sum 
of $5,000, and that the said policy for the period of one year, com- 
mencing to run on the said 15th day of April, A. D. 1SS2, at 12 
o'clock meridian of that day, and continued to and covered the 

period of one year ending the 15th day of April, A. D.18S3, 
951 at 12 o'clock meridian of that date. 

Fourth. That when said risk was taken by the said de- 
fendant and said poliev executed and delivered the said ship Orient 
was on the Atlantic Ocean, bound on a vovage from the port of Liy- 
erpool, Kngland, to the port of New Orleans, in the United States, 
laden with a general cargo: that the defendant at the time of the 
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execution and delivery of the policy of insurance was well aware of 
that fact, and had notice and knowledge that the vessel was prose- 
cuting said voyage, bound to the port of New Orleans, and insured 
the vessel lost or not lost. 

rifth. That the port of New Orleans was the home port of the 
said Orient, and was the domicil of the underwriting company, and 
that all parties knew that the ship was sailing toand from that port, 
and when the policy sued on was issued it was the intention of the 
assured and the underwriter that the said policy was to cover risks 
while said ship was navigating the Gulf of Mexico, except certain 
exciuded ports, 

Sixth. That at the time the-said ship Orient sailed from 

932 the port of Liverpool on the voyage mentioned in the fourth 
preceeding finding, the said vessel was seaworthy, properly 
equipped and manned, and made the voyage in safety, and deliv- 
ered her cargo in good order and condition in the port of New Or- 
leans, and that the said policy Of insurance attached to said vessel, 

Seventh. That after said vessel had unladen her cargo in the port 
of New Orleans she proceeded to Ship Island, off the coast of the 
State of Mississippi, to load with a cargo of timber for the port of 
Liverpool, England, and was laden with a proper cargo of timber, 
properly stowed and secured under deck. 

Kighth. That on the 5th day of September, A. D. 1882, the said 
vessel sailed from Ship Island laden with said cargo, and proceeded 
on her voyage by the most direct available route permitted by the 
prevailing wind until wrecked. 

Ninth. That when the said ship Orient on the 5th day of Sep- 
tember, A. D. 1882, sailed frem Ship Island on said voyage the 
vessel was seaworthy, staunch, strong. and dully manned and 

equipped, 
De Tenth. That said vessel proceeded on her vovage in safety 
until about three o’clock in the morning of the 9th day of 
September, 1882, when said vessel encountered a severe evclone, the 
said vessel at that time having proceeded about one hundred and 
ten-miles on her voyage, and being in longitude 8835 west, latitude 
28 50 inorth. | 

Eleventh. That said vessel encountered said cyclone at about the 
hour of three o'clock a.m. of the Oth day of September, ISS2, and 
was at that time properly and skilfally managed and navigated. 

Twelfth. That the ship’s canvass had at that time been taken in, 
and the vessel was only under such canvass as was proper or could 
be carried in a severe storm and barely sufficient to render the ves- 
sel manageable and hold her on her course. 

Thirteenth. That between the hours of three o'clock a.m. and six 
o'clock a. m. of the 9th day of September, 1SS2, without any fault or 
mismanagement upon the part of the master or crew of the said 
vessel, but by reason of the severity of the evelone and gale the said 

vessel was thrown upon her starboard beam ends and refused 

934 to right or come back on an even keel. 
Fourteenth. In an endeavor to right the said ship the 
weather lanyards of the mizzen rigging were cut away by the orders 
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of the master and the ship’s mizzenmast sent overboard ; that when 
relieved of her mizzenmast the vessel still refused to right up, where- 
upon the weather lanyards of the mainmast were cut and the main- 
mast sent overboard: that at this time the sea was breaking over 
the port bow of said vessel with such violence that the crew were 
unable to reach the rigging of the foremast to cut away and relieve 
the ship of her foremast, but within a few moments.the ship com- 
menced breaking up forward and the foremast was swept out of the 
ship, the sea carrying away the upper deck from abre-st of the fore- 
mast to the break of the-poop, tearing away the top sides and tim- 
hers of the vessel down even with her second deck, tearing up the 
second deck in many places, carrying away the vessel’s cargo stowed 
In the upper ’atween decks, all stores, provisions, Instruments, and 

charts belonging to the vessel and leaving her a complete 
935 wreck. The sea, breaking over the wreck, entered the ship 

through the holes in the deck, and she became filled and 
water-logged, the officers and crew of the vessel at this time being 
obliged to lash themselves to the rail on the top of the cabin to pre- 
vent being washed overboard by the seas making a break over the 
vessel, 

hifteenth. That the said wreck drifted at the merey of the wind 
and currents for a period of thirty-six hours, the officers and crew 
being without water and provisions during that time, being finally 
rescued and taken off the wreck by a passing steamship, and the 
wreck abandoned. 

Sixteenth. That said master and crew of the said vessel were 
brought by said steamship to the port of New Orleans, and the said 
defendants notified of the loss and wreck of said vessel 

Mighteenth. That said wreck, abandoned as aforesaid, drifted about 
in the ocean until the 16th day of September, 1882, when said wreck 
Wits picked up by salvors and towed into the port of New Orleans, 

libelled in the district court of the United States for the east- 
936 ern district of Louisiana for salvage,and condemned and sold 

under the decree of said court to satisfy the salvors’ claim for 
sulvage. 

Kighteenth. That as soon as said vessel was towed into port the 
master and owners of said vessel abandoned the same and all their 
interest therein to the said defendant. the said defendant refusing Lo 
accept sue th abandonment. 

Nineteenth. That said vessel was destroved and wreeked by the 
force and violence of said evclone and the perils of tlfe sea, and 
from no other eause, nor by reason of any defect in said vessel or in 
her navigation, and was lost, and by a peril of the sea Insured 
against in said poliey. 

Twentieth. That the said libelant made and produced to the said 
defendant due and proper demand for the payment of the amount 
due under the pohey, more than sixty days after the proofs of loss 
had been furnished, and that payment thereof was refused by the 

respondent. That said vessel was a total wreek, and was 
937 wrecked and destroved within and during the period covered 
by the policy. 
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Twenty-first. That at the time said ship Orient was wrecked and 
destroyed she was under the protection of said policy of insurance, 
and was lost and wrecked by,a peril of the sea Insured against. 

And thereupon the court doth find the following as conclusions 
of law: 

First. That the said policy attached and became and was a valid 
binding contract between the parties. 

Second. That the wreck and loss of the said Orient was by causes 


covered by the poliey, and thereupon the respondent became lable 7 


for the full amount of the insurance. 

Third. That the libellant is entitled to a decree for the fullamount 
of his policy, with interest from Januaay 15th, 1885, at five per cent. 
per annum, and for all costs. 

It is therefore ordered, adjudged, and decreed that the libelant, 
Silas Weeks, do have and recover of and from the respondent, The 
Merchants’ Mutual Insurance Company of New Orleans,a corporation 

organized under the laws of the State of Louisiana, the sum 
938 of five thousand dollars, with five per cent. per annum interest 
from 13th January, 18835, until paid, and costs of suit, both mn 
the district court and in this court. 

Decree rendered June 4th, 1885. 

Decree signed June Sth, 1885. 
DON A. PARDEE, Judge. 


Bill of Exceptions No. One. Filed June 17th, 1885. 


United States Cireuit Court, Eastern District of Louisiana. In Ad- 
ralty. 


SirAs WEEKS 
VS. No. 10225 
Merrenants’ Mur. Ins. Co. ( 


Be it remembered that, after the trial of this case and before its 
decision, proctors for the def’t asked the court to find, among other 


things: “That the ship Orient was in the Atlantie Ocean, on a 


vovage from Liverpool, at the time of the issuance of the policy of 


insurance, and there is nothing in the reeord to show that def’ 
had any knowledge or intormation of her destination: and that 
“the ship Orient, prior to her departure on her last voyage, on 
Ist August, [SS2, was run aground on Ship Island bar, where 

she remained for three days and two nights in bad 
939 and squally weather,” rolling and pounding heavily, “ and 

while on the bar, and after comine off, drew and continued 
to craw four inches of water per hour until her final wreck : and 
that when she was thrown upon her beam ends by the force of the 
storm she was prevented from lightening herself by the large amount 
of water which had leaked into her hold, and hence the cutting 
away of her masts was of no avail, and the said leak was the direct 
eause of her loss, and she was unseaworthy when she started on her 
last vovage, 
at Ship Island, where she had been aground as aforesaid, she leaked 


‘and “that when the ship Orient was hauled off the bar 
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4 inches of water per hour, and said leak did not diminish from 
said time, 5rd August, 1882, until oth September, 1882, when she 
went to sea on her last voyage, nor until she was finally wrecked ; 
and said leak could have been discovered only by unloading said 
vessel and taking her to New Orleans and putting her in the dry 
dock, which was not done, and no other precautions were 
940 taken to ascertain whether said vessel was injured by having 
been aground, or to ascertain her leak or leaks, save by a 
cursory examination of her bottom by a diver without taking her 
out of the water; and “that the ship Orient was knowingly sent 
to sea by the assured in an unseawortliy state and In an unlit con- 
dition, Which necessarily increased the danger of her loss.’ And 
said proctors represented to the court that they considered these facts 
material to the determination of the cause, and that such facts were 
conclusively proved by all the evidence in the cause; which said 
evidence is hereto attached and made part of this bil of exceptions; 
but the court refuse to find said facts as requested, and found facets 
directly contrary to the facts so requested to be found. Whereupon, at 
the time of sueh finding, the proctors for def't excepted to the refusal 
of the court to find as requested by them, as above set forth, and 
excepted to all those findings of the court that are in conflict with 
such requests as being unsupported by the evidence, and 
941 tendered this their bill of exceptions, which they pray the 
court to sign and make it a part of the record; which Is ac- 
cordingly done. 


By the Court: 

This bill is claimed by the respondent under the authority of 
“the Francis Wright,” 105 U.S., p. 381, considering which case the 
court dves not feel at liberty to deny the bill. As the entire evidence 
is to be attached to and go up with the bill, it is not deemed neces- 
sury to put in the bill the particular evidence or reasoning upon the 
same which induced the court to tind the facts in the case as deter- 
mined in the general facts as found, or in refusing to find as re- 


quested. 
DON A. PARDEE, Judge. 


Bill of Exceptions No. Two. Filed June 7th, 1888. 
U.S. Cireuit Court, E. D. Louisiana. In Admiralty. 


SILAS WEEK- ‘ 
is 


Mercuants’ Mur. [ns. Co. 


Be it remembered, that at the time of the decision of this 

942 cause in this court, on 4+ June, 1SS5, the court, among 
other findings of fact, made the following : 

fourth. That when said risk was taken by the said deft, and said 

policy executed and delivered, the said ship Orient was on the At- 

lantic Ocean, bound on a voyage from the port of Liverpool to the 

port of New Orleans, in the United States, laden with a general 
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eargo; that the defendant at the time of the execution and delivery 
of the policy of insurance was well aware of that fact, and had notice 
and kuewledge that the vessel was prosecuting said yoyage, bound 
to the port of New Orleans, and insured the vessel lost or not lost, 

Fifth. That the port ot New Orleans was the home port of the 
said Orient and was the domicil of the underwriting company, and 
that all parties knew that the ship was sailing to and from that port, 
and when the policy sued on was issued it was the intention of the 
assured and the underwriters that the said policy was to cover risks 
While said ship was navigating the Gulf of Mexico, except excluded 
ports. 

Twenty-first. That at the time said ship Orient was wrecked 
945 and destroved she was under the protection of said policy of 
Insurance, and was lost and wrecked by a peril of the sea in- 
sured avalnst “which findings were material to the determination 
of the cause, and to which said findings these proctors for defendant 
excepted on the ground that there was no evidence in the record to 
authorize or support such findings, a copy of all the evidence and 
testimony taken in the case being annexed hereto as part of this bill 
of exceptions, and they tendered this bill of exceptions and prayed 
that the same be signed and made a part of the record, which is ac- 
cordingly done. 

by the court. 

Considering the opinion of the honorable Supreme Court in“ The 
Francis Wright,” 105 ULS., p. 381, [do not feel at liberty to deny 
this bill. 

DON A. PARDEE, Judge. 


Motion and Order for Appeal. Bate red and liled Serie ith, LSS35. 
US. Crreuit Court. 
SinAs Weeks vs. Mercuants’ Mur. Ins. Co. 


O44 On motion of Joseph P. Horner and F.W. Baker and Thos. 

H. Kennedy, proctors for def’t, and on showing to the court 
that det’t is informed and believes that there is error to its prejudice 
in the final judgment herein rendered against it and in favor of the 
libelant, Silas Weeks, and that it desires to appeal therefrom to the 
Supreme Court of the United States, and desires that said appeal 
shall operate as a supercedeas. 

It is ordered by the court that the defendant be allowed an appeal 
herein from said judgment rendered 4th June, 1885, with superce- 
deas, to the Supreme Court of the United States, and that said ap- 
peal be returnable to said Supreme (‘ourt at the next term thereof, 
to be held in Washington city on the second Monday of October 
next, 1883, upon appel-ant giving bond, with good and solvent 
surety, in the sum of eight thousand dollars, to operate as a super- 
cedeas to said decree. 

And it is further ordered that the policy of insurance sued on in 
this ease shall go up to said Supreme Court in original, with the tran- 
script of the proceedings, for the consideration of said Supreme 
Court. 
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945 Bond for Appeal. Filed June Sth, 1885. 
Tue Unrrep States or AMERICA: 


Know all men by the presents that we, The Merchants’ Mutual 
Insurance Company of New Orleans and Pierre Maspero, are held 
and firmly bound, jointly and severally, unto Silas Weeks in the 
sum of eight thousand dollars, lawful money of the United States 
of America, to be paid to the said Silas Weeks, — heirs, executors, 
administrators, and assigns, for which payment, well and truly to 
be made, we bind ourselves, and each of us by himself, and each of 
our heirs, executors, and administrators, firmly by these presents. 


_ Sealed with our seals and dated the Sth day of June, in the vear of 


our Lord eighteen hundred and eighty-three. 

Whereas the said Merchants’ Mutual Insurance Company having 
heretofore, to wit, on the seventh day of June, 1855, taken an appea| 
to the Supreme Court of the United States from and to reverse the 
decree rendered on the 4th day of June, 1885, by the circuit court of 

the United States for the fifth circuit, holding sessions in and 
946 for the eastern distriet of Louisiana in the suit of Silas Weeks 

vs. Merchants’ Mutual Insurance Company, No. — of the 
docket thereof: 

Now the condition of the above obligation is that if the above- 
bounden Merchants’ Mutual Insurance Company shall prosecute its 
said appeal to effect, and shall answer all damages and costs if it 
shall fail to make good its plea, then this obligation shall be void ; 
otherwise to remain in full force and virtue. 

MERCHANTS MUTUAL INSURANCE COMPANY. 
Per P. FOURCHLY, President. [SBAL. 
P. MASPERO. omy, 


Signed, sealed, and delivered in the presence of— 


G. W. NOTT. 


Bond approved June Sth, 1555. 
| DON A. PARDEE, Judge. 


UNrrep STATES OF AMERICA, ri 
, . . . . 7 eo « 
Kastern District of Louisiana, | 


Personally appeared Pierre Maspero, who being duly sworn, 
deposes and says that he is the surety on the within bond; éhat he 
resides in the city of New Orleans and is worth the full sum of 

eight thousand dollars over and above all of his debts and 
947 liabilities and property exempt from execution. 
P. MASPERO. 


Subscribed and sworn before me this Sth day of June, 1883. 
rk. A. WOOLFLEY, 


Commissioner U. S. Circuit Court, astern District of Louisiana. 
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948 Unrrep States or AMERICA: 


Circuit Court of the United Stites, Fifth Circuit and [Eastern] Dis- 
trict of Louisiana. 
CLERK'S OFFICE, 


I, Francis A. Woolflev, clerk of the circuit court of the United 
States for the fifth circuit and [eastern | district of Louisiana, do 
hereby certify that the foregoing 947 pages contain and form a full, 
complete, true, and perfect transcript of the record and proceedings 
had, together with all the evidence adduced on the trial of the case 
of Silas Weeks vs. Merchants’ Mutual Insurance Company, except 
the poliev of insurance sued on, and the Exlibits A, B, C, D, and 
E, which are sent up in original with the said transeript, No. 10225 
of the docket of the said court. | 

Witness my hand and the seal of said court, at the city of New 
Orleans, this 24th day of September, A. D. 1555. 

Two (2) words interlined. 

Approved. 

[Seal U.S. Circuit Court for the 5th Circuit & Eastern District of Lit. ] 


I. A. WOOLFLEY, Clerk. 


I, Don A. Pardee, United States [circuit] judge for the [eastern] 
district of Louisiana, do certify that Francis A. Woolfley, whose 
name is signed to the above certificate as clerk of the circuit court 
of the United States for the fifth cireuit and [eastern | district of 
Louisiana, was at the time of signing said certificate and is now the 
clerk of said court; that said certificate is in due form of law, and 
that full faith and credit are due to lis official attestations as such 
clerk. 

Given under my hand at the city of New Orleans, in said district, 
this 24th day of September, A. D. 1883. 

Three (8) words interlined. 

Approved. | 
DON A. PARDEE, Judge. 


[ Nore.—The words that are in brackets are interlined. | 


949° Tue Unirep States or AMERICA: 

Circuit Court of the United State, Eastern District of Louisiana. 
The President of the United States to Silas Weeks, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at the city of Wash- 
ington on the second Monday of October next, pursuant to a motion 
and order for an appeal filed in the clerk’s office of the circuit court 
of the United States for the fifth cireuit and eastern district of Loui- 
siana, Wherein the Merchants’ Mutual Insurance Company is appel- 
\ant and you are appellee, to show cause, if any there be, why the 
decree rendered against the said Merchants’ Mutual Insurance Com- 
pany, as in said u.vtion and order for an appeal mentioned, should 
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not be corrected, and why speedy justice should not be done to the 
parties in that behalf. 

Witness the Hlonorable Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, this Sth day of June, in the year 
of our Lord one thousand eight hundred and eighty-three. 

DON A. PARDEE, Judge. 
950 [Endorsed:] Singleton & Browne. United States cireuit 
court, eastern district of Louisiana. No. 10225. Silas Weeks, 
appellee, vs. Merchants’ Mutual Ins. Co., appellant. Citation to 
appellee. 


Marshal's Return. 


Received Jun. 11, i883, by the U.S. marshal, and on June 11th, 
1855, L served a true copy of the within citation of appeal on Silas 
Weeks, appellee herein, by handing the same to R. H. Brown, Esq., 
of Singleton & Brown, in person in the city of New Orleans, the 
attorneys of record for the within-named appellee. 

J.R.G. PITRKIN, 
(. S. Marshal, Eastern D’st. of La., 
By DAN. A. ROSE, 
Dy U.S. Marshal. 


Personally appeared before me, Dan. A. Rose, a lawful deputy of 
J.R.C. Pitkin, U.S. marshal for the eastern district of Louisiana, 
and makes oath that he served a true copy of the within citation of 
appeal om the appellee herein named, as set forth in lis official 
return hereon. 

DAN. A. ROSE, 
Dy U.S. Marshal. 


Subseribed and sworn before me June 13th, 1883. 
kA. WOOLEFLEY, 
Commissioner United States Cirenit Court, 
Kastern District of Louisiana. 


‘reper 


Endorsed on cover: E. Louisiana C. C. U.S. No. 325. The 
Merchants’ Mutual Insurance Company, appellant, vs. Silas Weeks. 
riled 2d October, 1885. 


IN THE 


SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, 1856, 


Supreme Court United States. 


Mercuants’ Mutua Ins. Co., Appellant, 


: vs. No. 77. 
Geo. D. ALLEN, Appellee. 
Merenants’ Mutua Ins. Co., Appellant, ) 
vs. > No. 78. 


Siras Weeks, Appellee. 


And now come Geo. D. Allen, by his proctor, and Silas Weeks, by 
his proctor, and except to the interrogatories propounded in the 
above entitled and numbered causes by. the appellant, on the 
grounds— 

1. That the matters and facts sought to be elicited by the inter- 
rogatories propounded are not in a manner raised by the pleadings; 
neither are they issuable facts, nor can be, in the cases as presented 
to this Court. 

2. That the facts sought to be elicited by said interrogatories affect 
only the quantum of insurance on the freight, and cannot affect the 

validity or invalidity of policies on the hull, and are immaterial. 
That there is no warranty in the policies on the hull sued on 
re lating to the any policy or policies on the freight. 

And: appellees, reserving and not waiving in any manner the fore- 
going exceptions, waive all cross-interrogatories. 

R. BECKWITH, 
Proctor & Counsel for Geo. D. Allen. 
R. H. BROWNE, 
Proctor for Silas Weeks. 


[Endorsed:] Supreme Court U.S. 1886, October term. Nos. 77 
& 78. Merchants’ Mut’l Ins. Co. v. George D. Allen. Merchants’ 
Mut’! Ins. Co. v. Silas Weeks. Exceptious to interrogatories and 
waiver of cross-interrogatories. 

[Stam ped:] Office Supreme Court U.S. Filed Dee. 6, 1886. James 
H. McKenney, clerk. 
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MERCHANTS MUTUAL INSURANCE CO. VS. GEORGE D. ALLEN. 1 


1 Appeal from the Circuit Court of the United States for the Eastern 
District of Louisiana. In Admiralty. 


Supreme Court of the United States. October Term, 1886. 
Nos. 77 and 7S. 


MercuHants’ Mutuat INsuRANCE Company, Appellants 
, ’ ’ 
VeTsus 
SILAS WEEKS. 


MERCHANTS’ Mutua. [NsuRANCE Company, Appellants 
? ? 
VETSUS 
GEORGE D. ALLEN. 


To the honorable the judges of the Supreme Court of the United 

States : 

The petition of the Merchants’ Mutual Insurance Company of 
New Orleans, appellants in the above-entitled cause, respectfully 
shows— 

That the marine policies issued by said Merchants’ Mutual In- 
surance Company to Silas Weeks and George D. Allen, and sued 
on in these cases, contain, trter alia, the following clauses of warranty, 
etc. : 

“Warranted by assured that not more that five thousand 

2 dollars insurance, including this policy, now exists nor shall 

hereafter be effected on said interest, either by assured or 

others, to cover this or any other insurable interest in said vessel 
during the continuance of this policy.” 

That petitioners and appellants, having no reason to suspect a 
breach of that warranty by the assured, relied, as they had a right 
to do, upon the assurance given by said George D. Allen and Silas 
Weeks that no more insurance existed or would be effected on 
their respective interests in said vessel. 

That since the final judgment of the circuit court in these cases, 
in which these appeals have been taken, petitioners and appellants 
have discovered very recently and fortuitously that the assured, 
libellants in the court below, have been guilty of an active breach 
of said warranty, in this, to wit: That the gross freight of said 
vessel for the voyage from Ship Island to Liverpool, on which she 
was lost, amounted to £3,590 Is. Sd., equal, at the rate of SLSt ex- 
change, to $16,408, and the net freight to no more than $10,958.67, 
being the contributory value thereof in a certain general average 
statement prepared by Edward Ivy, adjuster and notary public in 
the city of New Orleans, on the 10th day of November, 1882, made 
at the instance of the owners and managers of the ship Orient, and 
to which they were parties, for the apportionment of certain expenses 
incurred during said voyage from Ship Island to Liverpool, prior 
to the ultimate disaster. 

That said net freight, $10,938.67, was all the interest that the 
owners of the vessel really had at stake at the time of the disaster, 
so far as the freight of said vessel was concerned ; that, notwith- 
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standing this fact, said Silas Weeks and George D. Allen caused to 
be insured on said freight £2,200 in the London Lloyds, through 
Baring Bros. & Co., of London, England, $4,000 in the Merchants’ 
Insurance C ompany of Bangor, Maine, $2,000 in the Union In- 
surance Company of Bangor, Maine, and § $2,000 in the Portland 
Lloyds, of Portland, Maine. 
3 That, in addition to the above insurances, John Baker, 
another owner of said vessel, insured his own interest in said 
= in the Crescent Mutual Insurance Company of this city for 

3,000, thus making, as far as has been ascertained up to the pres- 
= date, a grand total of $21,670 of insurance on a net freight of 
$10,938.67; that there may be other insurances not yet discovered ; 
that your petitioners and appellants were kept by the said George 
D. Allen and Silas Weeks in complete ignorance of these acts, and 
that all the insurances above enumerated have been paid by the 
various companies above stated, as petitioners and appellants have 
been informed by the officers of said companies and others, to the 
said Allen and Weeks, and to said Baker, the other owner of said 
ship Orient. 

That the said insurances by said Allen and Weeks and said Baker 
on said freight, on the excess [of | $21,670 over $10,938.67—say 
$10,731.33—was in the nature of a wager policy, which seriously 
affected the interests of petitioners and appellants by depriving 
them of the protection and security contemplated by the restrictive 
clause in their policy limiting the insurance, its immediate effect 
being to divest the owners of any interest in the safety of the vessel 
insured by them, and to make it to their interest that a total loss 
should occur, .n flagrant violation of the letter and spirit and the 
true intentand meaning of the warranty ; that these facts in them- 
selves constitute a full defense to these suits, and were material and 
necessary to the defense, and were entirely unknown to these peti- 
tioners and appellants prior to the appeals taken herein from the 
final judgments rendered in the court below ; that the first intima- 
tion that your petitioners and appellants, or any of their officers, 
attorneys, ‘counsellors, or agents had of these { facts, except the insur- 
ance in the Crescent Mutual Insurance € ompany by Baker,was given 
to them within the period of sixty days prior to this d: ate, and the 
final positive information on which this application could have 

been made was not received by any of them until within 
4 the period of ten days prior to this date, and that this appli- 

cation is made to this honorable Court at as early a date as 
it was possible for your petitioners and appellants to reasonably and 
satisfactorily make and swear to the same, and for this reason it was 
impossible for these plaintifis and appellants to examine the neces- 
sary witnesses to prove these facts in the courts below. 

That the insurances so effected in distant parts of the world in 
four different cities when all could have been effected in New Orleans 
seem to indicate a design to conceal the fact of their existence. 

That George D. Allen, when sworn as a witness in these cases, tes- 
tified, at top of page 356 of the record, that he “ thought the man- 
agers insured the freight for $5,000,” thus misleading appellants, 


MERCHANTS MUTUAL INS. CO. VS. SILAS WEEKS. 3 


the freight having been really insured for $21,670, as above set forth, 
and that contributed to mislead these petitioners and appellants 
and turn their attention away from the true facts of the case. 

That your petitioners and appellants were placed at a disadvan- 
tage by the speedy trial of the case in the court below, the record of 
appeal from the district court being filed therein on 21st of April, 
1883, record, page 1, and the case having been tried and submitted 
to the court below on the Ist day of May, 1853. Reeord, page 347. 

And petitioners and appellants further show the Court that the 
above newly-discovered facts can be proved by the testimony of 
Edward Ivy, adjuster and notary in New Orleans; by T. C. Baring, 
I’, HW. Baring, and R. k. tHodgson, of the firm of Baring Bros. & Co., 
London, England; by Edward Bb. Neally and Wm. Bb. Snow, presi- 
dent and secretary of the Merchants’ Mutual Insurance Company 
of Bangor, Maine; by Arad Thompson and A. F. Stetson, president 
and secretary of the Union Insurance Company of Bangor, Maine; 
by Charles W. Ford, attorney of the Portland Lioyds, of Portland, 

Maine; and by Wm. R. Lyman and Charles E. Rice, presi- 
5 dent and secretary of the Crescent Mutual Insurance Com- 

pany of New Orleans, and the secretary of the London 
Lloyds; that the names and residences of these witnesses, except the 
Crescent Mutual Insurance Company and Edward Ivy, notary, and 
their ability to prove said facts, has only become known to your pe- 
titioners and appellants within the last sixty days,and some of them 
only within the last ten days, and that it is necessary that a com- 
mission should be issued from this honorable Court to take the tes- 
timony of said witnesses upon the interrogatories which are here- 
with filed, and notice of which has been given to the counsel for the 
opposite party, accompanied with a copy of the interrogatories so 
filed, as provided under No. 12 of the rules of this honorable 
Court. 

Wherefore petitioners and appellants pray, under rule No, 12 
and see. 698 of the Revised Statutes of the U.5., the premises and an- 
nexed atlidavit considered, that a commission do issue from this 
honorable Court in these cases, directed to the United States consul 
general at London, England, to any United States comunissioners 
residing at Bangor, Maine, £Portland, Maine, and New Orleans, La., 
to take the testimony of the above-named witnesses upon the an- 
nexed interrogatories and such cross-interrogatories as may be here- 
inafter filed by the other side, the same to be returnable at such 
time as this honorable Court may direct. 

And your petitioners pray for all general relief 

CHARLES W. HORNOR,, 
JOSEPH P. HORNOK, 
Of Counsel. 


Paul Fourchy, being duly sworn, deposes and says that he is the 
president of the Merchants’ Mutual Insurance Company of New 
Orleans, appellants in the above-entitled CaSes , he has car fully read 

the foregoing petition, and that all the allegations therein 
5) contained, and the facts therein set forth, are true of his own 
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knowledge, except such as have been alleged upon informa- 
tion and belief, and that he has been informed of them as therein 
stated and verily believes the same to be true. 

P. FOURCHY. 


Sworn to and subscribed before me, notary, at New Orleans, this 
sixteenth day of November, A. D. 1886. 
CHAS. G. AUDRY, 
Notary Public. 


Interrogatories. 


Interrogatories to be propounded to and answered under oath by 
T. C. Baring, F. H. Baring, and R. K. Hodgson, members of the 


~ 


firm of Baring Bros. & Co., London, England; Edward Ivy, of 
New Orleans, La.; Edward B. Neally and Wm. B. Snow, president 
and seeretary of the Merchants’ Insurance Company of Bangor, 
Maine; Arad Thompson and A. F. Stetson, president and _ secre- 
tary of the Union Insurance Company of Bangor, Maine ; Charles 
W. Ford, attorney of the Portland Lloyds of Portland, Maine, 
and W. R. Lyman and Charles E. Rice, president and seeretary 
of the Crescent Mutual Insuranee Company of New Orleans, La., 
and the secretary of London Lloyds, witnesses on behalf of the 
appellants in the above-entitled cases, residing in said cities, to be 
taken under and by virtue of acommission issued out of the bon- 
orable the Supreme Court of the United States. | 


First. What is your full name, age, residence, and occupation ? 
How long have you there resided and been so employed ? 

Second. Have you, or your company or firm, insured or effected 
any insurance upon the freight of the ship Orient for a voyage from 
Ship Island, in the Gulf of Mexico, to Liverpool, England, which 
commenced on or about the Ist day of September, 1882? If yea, 
give a full description of the amount thereof, upon what said insur- 

ance was effected, by whom, and in whose favor. 
7 Third. Has any amount been paid upon said policies of 
insurance? If yea, how much, to whom, for account of 
whom, and when and upon what proofs of loss ? 

Fourth. Can you give copies of the policies of insurance by which 
said insurance was effected, of said proofs of loss, and of receipts 
given for the payment of losses under said policies or any of them ? 
If yea, please annex the same to your answer to this interrogatory. 

Fifth. Do you know, or can you state further, any other matter or 
thing which may be a benefit or advantage to the parties at issue 
in this case, or either of them, or that may be material to the sub- 
ject of this your examination on the matters in question in this 
case? If yea, set forth the same fully and at large in your answer. 


Special and additional interrogatories to be propounded to the wit- 
ness Edward Ivy. 


First. Did you make a general average statement of the ship 
Orient on or about the 10th of November, 1882, at New Orleans? 
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If yea, please annex a copy thereof to your answer to this interrog- 
atory. 
Second. At whose instance was such general average statement 
made, and who were the parties thereto? 
JOSEPH P. HORNOR, Altorney. 


To J. R. Beckwith, Esq., attorney for George D. Allen, and to Messrs. 

Singleton, browne & Choate, attorneys for Silas Weeks: 

You are hereby notified that we shall present to the Supreme 
Court of the United States as soon as possible the petition and afli- 
davit, a true copy of which is above set forth, for a commission to 
be issued from said Court to take the testimony of the witnesses 

therein named upon the interrogatories above set forth, and 
5 you are hereby notified to file cross-interrogatories within 

twenty days from the service of this notice, according to rule 
12 of the rules of the said Supreme Court of the United States. 

New Orleans, November 16, 1586. 

JOSEPH P. HORNOR, 
Attorney for the Merchants’ Mutual Insurance Company. 


Joseph P. Hornor, being duly sworn, deposes and says that on 
the 16th day of November, 1886, he served true copies of the above 
petition, affidavit, interrogatories, and notice on J. RK. Beckwith, at- 
torney for Capt. George D. Allen, personally, and also he served 
copies of the same on Richard H. Browne, Esq., one of the firm of 
Singleton, Browne & Choate, attorneys for Silas Weeks, personally. 


JOSEPH P. HORNOR. 


Sworn to and subscribed before me this 16th day of November, 

1886. 
CHAS. G. AUDRY, 
Notary Public. 

(Endorsed :) Office Supreme Court U.S. Filed Novy. 19, 1856. 
James H. McKenney, clerk. 
v Order. 

Supreme Court of the United States. October Term, 1866. 

Nos. 77 and 78. 


Tue Mercuants’ Murvuat [Nsurance Company, Appellant, 
US. 
GEORGE D. ALLEN, 


and 


Tue Mercuants’ Mutvart Insurance Company, Appellant, 
vs. 


SinrAs WEEKS. 


On consideration of a petition for a commission to take additional 
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testimony in these cases, it is now here ordered by the Court that 
said petition be, and the same is hereby, granted. 
December 6, 1856. 


10 The President of the United States of America to any United 
States commissioner at Portland, Maine, Greeting : 


Know ye that we, in confidence of your prudence and fidelity 
have appointed you a commissioner, and by these presents do give 
you full power and authority diligently to examine upon his cor- 
poral oath or affirmation, before you to be taken, Charles W. Ford, 
attorney of the Portland Lloyds, of Portland, Maine, as a witness on 
the part of the appellents in two certain causes now pending unde- 
termined in the Supreme Court of the United States, in one of 
which The Merchants’ Mutual Insurance Company is appellant and 
George D. Allen is appellee and in the other The Merchants’ Mu- 
tual Insurance Company is appellant and Silas Weeks is appellee, 
on the interrogatories thereunto annexed. 

And we do hereby require you, before whom such testimony 

1] may be taken, to reduce the same to writing and close it up 

under your hand and seal, directed to James H. Mekenney, 

clerk of the Supreme Court of the United States, Washington, Dis- 

trict of Columbia, and that you return the same when executed as 

above directed annexed to this writ, with the titles of the causes in- 

dorsed on the envelope of the commission, into the Supreme Court 

of the United States before the justices thereof with all convenient 
speed, 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at the city of Washington, in 
the District of Columbia, this 24th day of December, A. D. 1886, 
and of the Independence of the United States of America the one 
hundred and eleventh. 

[Seal of the Supreme Court of the United States. ] 
JAMES H. McKENNEY, 
Clerk of the Supreme Court of the United States. 


12. ~—Interrogatories to be propounded to and answered under oath 
hy Charles W. Ford, attorney of the Portland Lloyds, 
of Portland, Maine. 


First. What is your full name, age, residence, and occupation ? 
How long have you there resided and been so employed ? 3 
Second. Have you, or your company or firm, insured or effected 
any insurance upon the freight of the ship Orient for a voyage from 
Ship Island, in the Gulf of Mexico, to Liverpool, England, which 
commenced on or about the Ist day of September, 1882? If yea, 
give a full description of the amount thereof, upon what said in- 
surance was effected, by whom, and in whose favor. 
Third. Has any amount been paid upon said policies of 
13° imsuranee? If yea, how much, to whom, for account of whom, 
and when and upon what proofs of loss? 
Fourth. Cen you give copies of the policies of insurance by which 


ee 
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said insurance was effected, of said proofs of loss, and of receipts 
given for the payment of losses under said policies or any of them ? 
If vea, please annex the same to your answer to this interrogatory. 

Fifth. Do you know, or can you state further, any other matter 
or thing which may be a benefit or advantage to the parties at issue 
in this case, or either of them, or that may be material to the sub- 
ject of this your examination on the matters in question in this 
ease? If yea, set forth the same fully and at large in your answer. 


14 Supreme Court of the United States. 


Tue Mercuants’ Mutuat Insurance Company, App't, 
v8. 


GEORGE D. ALLEN, Appellee. 
Tue Mercuants’ Mutuat INsurANce Company, Appt, 


Us. 
Siras Weeks, Appellee. 


The answers of Charles W. Ford, attorney of the Portland Lloyds, 
of Portland, Maine, to the interrogatories annexed to the fore- 
going commission, 

To the Ist interrogatory he saith: My name is Charles Wesley 
Ford ; age, fifty-four; my occupation is that of marine underwriter ; 
I have lived in Portland, Maine, nearly twenty-three years, and 
have been a marine underwriter twenty years, the last sixteen of 
which I have been attorney for the Portland Lloyds. 

To the 2d interrogatory he saith: I effected, in the Portland 
Lloyds, a risk of $2,000.00 on the freight of said ship Orient, in and 
from said Ship Island to said Liverpool, on the dist day of July, 

1882, for F. W. Weeks, doing business in the name of F. & E. 

15 Reed, said insurance for Silas Weeks, on account of himself, 

loss, if any, payable to him or his order, said insurance being 

under policy No. 2531. 

To the 3d interrogatory he saith: On the 21st of October r A. D. 
a I paid on account of the Portland Lloyds a total loss of 

2,000.00, less premium due on same of So] 00 and $15.00, being #th- 
nt cent. discount for cash for forty-five days unexpired time, as per 
conditions of the policy, making a net amount of $1,954.00 paid. 
I paid same to I. & E. Reed, brokers, for and on account of Silas 
Weeks, upon a regular adjustment of said loss by adjusters, whose 
names I do not remember. 

To the 4th interrogatory he saith: I can and do give copies of the 
papers enquired for, wits the exception of the proofs of loss. I 
annex same, marked “A,” D. W. F., comm’r, & “Bb,” D. W. F., comm’r. 

To the 5th stein he saith: I know nothing exeept the 


facts I have heretofore stated in this de ‘position. 
CHAS. W. FORD. 


6 MERCHANTS MUTUAL INS. CO. VS. G. D. ALLEN AND 


; testimony in these cases, it is now here ordered by the Court that 
j said petition be, and the same is hereby, granted. 
December 6, 18586. 


10 The President of the United States of America to any United 
States commissioner at Portland, Maine, Greeting : 


Know ye that we, in confidence of your prudence and fidelity 
have appointed you a commissioner, and by these presents do give 
you full power and authority diligently to examine upon his cor- 
poral oath or affirmation, before you to be taken, Charles W. Ford, 
attorney of the Portland Lloyds, of Portland, Maine, as a witness on 
the part of the appellents in two certain causes now pending unde- 
termined in the Supreme Court of the United States, in one of 
which The Merchants’ Mutual Insurance Company is appellant and 
George D. Allen is appellee and in tlie other The Merchants’ Mu- 
tual Insurance Company is appellant and Silas Weeks is appellee, 
on the interrogatories thereunto annexed. 

And we do hereby require you, before whom such testimony 

1] may be taken, to reduce the same to writing and close it up 

under your hand and seal, directed to James H. Mckenney, 

elerk of the Supreme Court of the United States, Washington, Dis- 

trict of Columbia, and that you return the same when executed as 

above directed annexed to this writ, with the titles of the causes in- 

dorsed on the envelope of the commission, into the Supreme Court 

of the United States before the justices thereof with all convenient 
speed. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at the city of Washington, in 
the District of Columbia, this 24th day of December, A. D. 15886, 
and of the Independence of the United States of America the onc 
hundred and eleventh. 

[Seal of the Supreme Court of the United States. ] 
JAMES H. McKENNEY, 
Clerk of the Supreme Court of the United States. 


12. = Interrogatories to be propounded to and answered under oath 
hy Charles W. Ford, attorney of the Portland Lloyds, 
of Portland, Maine. 


First. What is your full name, age, residence, and occupation ? 
How long have you there resided and been so employed ? 

Second. Have you, or your company or firm, insured or effected 
any insurance upon the freight of the ship Orient for a voyage from 
Ship Island, in the Gulf of Mexico, to Liverpool, England, which 
commenced on or about the 1st day of September, 1882? If yea, 
give a full description of the amount thereof, upon what said in- 
surance was effected, by whom, and in whose favor. 

Third. Has any amount been paid upon said policies of 

13 insurance? If yea, how much, to whom, for account of whom, 
and when and upon what proofs of loss? 

Fourth. Can you give copies of the policies of insurance by which 
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said insurance was effected, of said proofs of loss, and of receipts 
given for the payment of losses under said policies or any of them ? 
If vea, please annex the same to your answer to this interrogatory. 

Fifth. Do you know, or can you state further, any other matter 
or thing which may be a benefit or advantage to the parties at issue 
in this case, or either of them, or that may “be material to the sub- 
ject of this your examination on the matters in question in this 
case? If yea, set forth the same fully and at large in your answer. 


14 Supreme Court of the United States. 


THe Mercuants’ Mutuat Insurance Company, App't, 
vs. 


GEORGE D. ALLEN, Appellee. 


Tur Mercuants’ Mutuat [NsuraANce Company, App't, 
Us. 


Siras Weeks, Appellee. 


The answers of Charles W. Ford, attorney of the Portland Lloyds, 
of Portland, Maine, to the interrogatories annexed to the fore- 
golng commission, 

To the 1st interrogatory he saith: My name is Charles Wesley 
Ford ; age, fifty-four; my occupation is that of marine underwriter; 
I have lived in Portland, Maine, nearly twenty-three years, and 
have been a marine underwriter twenty years, the last sixteen of 
which I have been attorney for the Portland Lloyds. 

To the 2d interrogatory he saith: I effected, in the Portland 
Lloyds, a risk of $2,000.00 on the freight of said ship Orient, in and 
from said Ship Island to said Liverpool, on the Slist day of July, 

1882, for F. W. Weeks, doing business in the name of F. & E. 

15 Reed, said insurance for Silas Weeks, on account of himself, 

loss, if any, payable to him or his order, said insurance being 

under policy No, 2531. 

To the 3d interrogatory he saith: On the 21st of October, A. D 
1882, | paid on account of the Portland L loyds a total loss of 
$2 000.00, less premium due on same of &. os 1.00 and $15.00, being #th- 
per cent. discount for cash for forty-five days unexpired time, as pet 
conditions of the policy, making a net amount of $1,954.00 paid. 
I paid same to F: & E. Reed, brokers, for and on account of Silas 
Weeks, upon a regular adjustment of said loss by adjusters, whose 
names I do not remember. 

To the 4th interrogatory he saith: I ean and do give copies of the 
papers enquired for, with the exception of the —, of loss. I 
annex same, marked “A,” D. W. F., comm’r, & “B,” D. W. F., comm’r. 

To the 5th interrogatory he saith: I. know nothing pits the 
facts I have heretofore stated in this de position. 

CHAS. W. FORD. 
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A. D. W. F., Comm’r. 


By the undersigned members of Portland Lloyds. Charles W. Ford, 


Vessel valued at $—. 
Cargo valued at $—. 
Freight valued at $—. 
Ac’t am't on board. 


Aggregate of sums in- 
sured ZS O00), 


’w~s 


Amount of pre- 


TE S50 00 
ORE cccssscensnnacenes 1 oo 
$51 Ov 

W: arr anted free from 


partial loss on vessels 
valued at less than eight 
thousand de! lars, uniess 
the same amounis to fo 
hundred dollars, exe “ 
sive in each ease of all 
charges and expe cong 
curred forthe purp 
ascertaining and pre wing 
the loss. 


It is understood the as- 
surers are not in any 
case to be liable for loss 
or damage to another 
vessel or her cargo by 
eollision with the vessel 
hereby insured. 


Warranted by the in- 
sured free from any loss 
or expense by capture, 
seizure, restraint, block- 
ade, condemnation, 
plunder, destruétion, or 
waste by any sige or 


persons; and also from 
any loss wi _ ver occur- 
ring while under deten- 


tion or re A. mo except- 
ing loss or barratry of 
the master or mariners, 
as provided in the policy, 
any a in this 
policy to the contrary 
notwi ‘th istanding. 


It ee ‘ially agres vl 
that ins te of deducting 
one San R tes caves a, Ge 
expense for remetaling, 
including docking and 
ecalking, there ~— he 


dedue ted tw and ne- 
half per cent. of the cost 
of remetaling, dockage, 
and ealking, after de- 


duction the value of the 
old copper and nails, for 
each and every month 
the metal shall have been 
on the vessel at the time 
of remetaling. and if it 
has been on three vears 
the eost shall be wholly 
borne by the insured. 

In case the vessel shall 
be on asingle bottom the 
same rule shall apply to 
docking and ealking. 

All bills for repairs on 
vessels must be approved 
by the agent of the Bos- 


No. 2531. 

Silas Weeks, on account of himself—in case of 
loss to be paid to 8. W., or his order—do- make 
insurance and cause to be insured, lest or not 
lost, two thousand dollars on freight on board 
ship Orient—at and from Ship Island to Liver- 
pool—whereof is master for this present 
voyage, or whosoever else shall be master in the 
said vessel, or by whatsoever name or names the 

said vessel or master thereof is or shall be named 

or called, beginning the adventure upon the said 
freight, as aforesaid, and to continue during the 
voyage aforesaid, on the vessel until she shall be 
r arrived and moored at anchor twenty-four hours 
in safety and on the property until landed. 

If on a passage at the end of the term, the risk 
to continue at pro rata premium until twenty- 
four hours after arrival at first port of destination 
and no longer, either on hull or freight, and in 
ease of loss under this clause, three months’ addi- 
tional premium is warranted by the insured. 

Prohibited from the river and Gulf of St. Law- 
rence, Northumberland Straits, Cape Breton, Pic- 
tou and Black Sea, between October 1 and May 
1; and from all guano and phosphate islands (ex- 
cept the Peruvian); waters in the Guif of Mexico 
south of latitude 22° north, including the Gulf of 
Campeachy, ports in Greenland, and from using 
Torres Str: Lits ; from loading grain in bulk (ex- 
cept so ep in the United States north of C ape 
Hatteras); or C — coal in bulk; from 
loading 4 nl cerine, or dualin, crude petro- 
leum, or ns iphthia ; from leslie more than three- 
fourths registered tonnage of marble or granite; 
from carrying passengers on more than one deck, 
and from being engaged in the coolie trade. 

And it shall be lawful for the said vessel, in 
her voyage, to proceed and sail to, touch, and 
stay at any port or places, if thereunto obliged by 
stress of weather or other unavoidable accidents, 
without prejudice to this insurance. 

Touching the adventures and perils which the 
the said assurers are contented to bear and take 
upon them in this voyage, they are of the seas, 
fire barratry of the master (unless the insured be 
owner of the vessel), and of the mariners, and 
all other sea perils and misfortunes which have 
or shall come to the damage of the said freight, 


attorney. 


eS 


& @ 
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ton or New York under- or any part thereof, to which insurers are lable 


writers (who must also 


be represented on the by the rules and customs of insurance In Boston 
survey), if there can be tee . h ] ; il Pe ee : , . 
an agent at or near the (excepting such losses and mistortunes as are re- 
lace where the *perulrs . A . . re 

are made, or ther’ will ferred to by claus sin this pole Vv): Prov Kled, ‘| haat 


not be allowed by the as- the Insurers shall not be liable for any partial 


loss on Russia hemp, hempen ing ne flax, tobaceo, 
cigars, oil cake, rattan, and matting, unless the loss amount to 
tw enty per cent. on the whole aggregate value of sueli articles; nor 
for any partial loss on salipetre, nitrate of soda, gunny cloth, gunny 
bags, cotlee, pepper, madder and madder root, rice, twine, jute, skins, 
and East India hemp, unless the loss amount to ten per cent. on the 
whole aggregate value of such articles; nor for any partial loss on 
sugar, flax-seed, linseed, and bread, unless the loss amounts to seven 


oy ® . } . 1 . ’ . +? 

per cent. on the whole agerecate value ot : uch articles: nor for any 

7 > } T. . j " : , aa + i oa , | " * , ] uae 

-partial ioss on salt, erain, fish, fruit. HmOeS, WHeLHCr Dreserved O!] 
] > - ; @ - . eh . | ‘ , . } 

otherwise, hides, hide cuttings and horns, hops, or other goods that 


are esteemed perish: able in their own nature, or on the freight 
thereon, unless if amounts to seveli per Ce nt. on thas whole aggregate 
ralue of such articles and happen by stranding; nor for leakage of 
molasses, oil, or other articles unless occasioned by stranding or col- 
lision with another vessel; nor for any partial loss on other goods, 
oron the vessel or freight, unless it amounts to five per cent. ex- 
clusive in each case of all charges an —— incurred for the 
purpose of ascertaining and proving the loss; but the owners of 
such goods shall reeover on a general average all risks insured as 
under deck unless otherwise herein agre ok In all cases of loss by 
jettison, the same shall be settled on the principle of ¢ eneral aver- 
age only. It is further agreed that the highest valuation under 
which the vessel is insured in any policy shall be the basis for as- 
certaining a technical total loss of vesscior freight under this poliey. 
It isalso agreed that the insurers shall not be liable for partial loss 
or damage to zine, bar, bundle, rod, loop, plate and sheet iron, iron 
pipe, chains, anvils, wire of all kinds, tin plates, steel, furniture, fire- 
crackers, and other fire-works, gunpowder, musical instruments, 
looking-glasses, plate and window glass, clocks, sumac, yellow ber- 
ries, canned goods, carria; ges, sin king-pipes, china, crockery or glass 


Ware, and all liquids, verve tables, bles hing powders, bi-carbonate of 
: } | ] ] i] ye 
soda, CaUSLIC SOA, soda ash, Sal-soda, cerca tartar ana Otnecl chem- 


icals, burlaps, hessians, cassia in mats, linseed in pockets, straw 
goods, dye woods, other dye-stulls, hay, plaster, cement, rags, paper 
stock, glue stock, fire clay, and goods stowed loose or used for dun- 
nage. It is further agreed that ‘the insurers shall not be liable for 
damage or injury to goods by dampness, rust, change of flavor, or 
by being spotted, discolored, musty or mouldy, unless the same be 
‘aused by actual contact of sea water with the articles damaged 
occasioned by sea peril. The assurers are not liable for any general 
average claim arising from the loss of ice, in Whole or in p rt, unless 
occasioned by jettison, nor for general average nor for partial or con- 
structive total loss on said ‘wa nor for the loss of said lon in case the 
ship is obliged to make a port of distress, but only for the total de- 
struction of the article by stranding, sinking, orfire. It is also agreed 


) [tele 


‘ 
a= § | 
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that the assurers shall not be liable for loss or damage by wet or 
exposure to the elements of goods insured as on deck, nor for any 
other loss on the same unless it amounts to twenty per cent., and 
then forthe excess above fifteen per cent. only. In case of damage 
by perils of the sea to dry goods cutlery or other hardware, the loss 
shall be ascertainable by a separation and sale of the portion only 
of the contents of the package so damaged and not otherwise, and 
the same practice shall obtain as to all other merchandise as far as 
practicable. In the insurance of profits or commissions the insurers 
shall not be liable for any greater rate per cent. of partial loss than 
may be paid on the property from which they expected to arise, but 
are entitled to the same per cent. of salvage 

And in ease of any loss or misfortune it shall be lawful and nee- 
essary for the insured, his factors, servants, and assigns, to sue, labor, 
and travel for, in and about the defence, safeguard, and recovery of 
the said frieght, or any part thereof, without prejudice to this insur- 
ance, and the acts of the insured or insurers in recovering, saving, 
and preserving the property insured, in case of disaster, shall not be 
considered a waiver or acceptance of an abandonment ; to the charges 
whereof the said assurers will contribute in proportion as the sum 
insured is to the whole sum at risk ; and so we, the insurers, are con- 
tented, and do promise and bind ourselves, severally and not jointly, 
nor the one for the other, our respective executors and administrators, 
to the assured, their executors, administrators, or assigns, for the 
true performance of the premises, each one for his own part, and for 
the amount herein assured by him only (reference being had to the 
limitation hereinafter stated), confessing themselves paid the con- 
sideration due unto them for this insurance by the insured at and 
after the rate of two and one-half per cent. 

To add for each passage, viz., one per cent. if loaded with more 
than registered tonnage of guano, grain, or flour in bags, coal, pat- 
ent fuel, salt, 1ron, stone, phosphates, copper ore, nitrate of soda, or 
slate either or in any combmation, or with more than one-fourth of 
registered tonnage of marble; one per cent. if loaded with rice, re- 
fined petroleum, crvolite, or teak-wood ; one per cent. for each time 
in the North Sea between October 1 and March 1, or the Black Sea 
between May 1 and October 1, or the Bay of Fundy between July 1 
and September 15, and between November 15 and April 1, or the 
river and Gulf of St. Lawrence between August 1 and October 1, and 
one per cent. for each passage to or from Mexico or Central America. 
If there be any lime on board one hundred per cent. to be added to 
the premium for the passage 

And whereas the said several assurers hereinafter named a sub- 
scribers have origially subseribed and paid in, or caused to be se- 
cured, the sum of one thousand dollars each, to be held as a fund 
for the payment of losses upon policies issued by said assurers, it is 
hereby agreed between said assurers, each for himself, and said as- 
sured that in no event shall the said several assurers named in this 
policy or either of them be liable to the assured it} CuSse of loss under 
this policy inasum greater than such amount of the said sum of 
one thousand dollars so subscribed by said assured, and his pro- 


~ we 


— 


~ ~2 
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portionate part of premiums held for the payment of losses as shall 
at the time such loss shall finally be decided to be due and payable 
remain undivided and unexpended for the payment of losses, and 
when said fund and accrued premiums remaining undivided shall 
be expended in the payment of losses upon risks taken by the as- 
surers, no further claim shall be made or recovered by said assured 
against the assurers named in this policy or either of them. 

And it is also agreed that if the insured shall have made any 
other insurance upon the freight aforesaid, prior in date to this 
policy, then the said assurers shall be answerable only for so much 
as the amount of such prior insurance may be deficient toward fully 
covering the property at risk, whether for the whole voyage or from 
one port of lading or discharge to another, and the said assurers 
shall return the premium or a ratable part thereof upon so much of 
the sum by them insured, or for such part of the voyage as they 
shall be exonerated from by such prior insurance: Provided, That 
no return premium shal] be made for any passage whereon the risk 
has once commenced; and in case of any insurance upon the said 
freight, whether it be for the whole or part of the voyage subsequent 
in date to this policy, the said assurers shall, nevertheless, be an- 
swerable to the full extent of thesum by them herein insured (reference 
being had to the above-stated limitation and agreement), without 
‘ight to claim contribution from such subsequent insurers, and shall 
accordingly be entitled to retain the premium by them received in 
the same manner as if no such subsequent insurance had been made; 
and in case of loss such loss shall be paid as aforesaid in sixty days 
after proof and adjustment thereot the amount of the premium note, 
without discount if unpaid, and all sums due to the assurers ‘rom 
the insured when such loss becomes due, be! ler Tirst dedueted, and 
all sums coming due being first paid or secured to the satisfaction 
of the said assurers, they discounting interest for anticipating pay- 
ment on notes not due. It is also agreed that In ecnse the port ot 
destination shall be blockaded or rendered unsafe the vessel shall 
have liberty to proceed to another safe port not blockaded, which 
shall be substituted for such original port, or wait a reasonable time 
for the bloekade of the first port to be raised. 

[t is also agreed that the insurers shall not be answerable for any 
charge, dam ive, or loss which May arise i Consegmueiice O! capture, 
wIZUre, Or cetention, or the eonsequences of any atteniprt thereat, o1 
: trade or trade in articles 


for or on account of illicit or prohibited 
contraband of war; but the judgment of a foreign consular or colo- 
nial court shall not be conclusive upon the parties as to the fact of 
there having been articles contraband of war on board, or as to the 
fact of an attempt to trade in violation of the laws of nations. It Is 
also agreed that this insurance shall be void in case this poliey or 
the interest insured thereby shall be sold, assigned, transferred, or 
pledged without the previous consent, in writing, of the Insurers 
[t is also agreed that the insured shall not have the right to aban- 
don the vessel for the amount of damage merely, unless the amount 
which the insurers would be liable to pay under an adjustment as 
of a partial loss shall exceed half the value of said vessel as declared 
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in this policy, and when a vessel is in a port where she can lay in 
safety she shall in no ease be sold for or on account of the insurers 
until the estimated cost of repairs have been communicated to them 


and their consent to the sale obtained, and in 
salvage, the amount allowed out of thes 


the vessel, with 


‘ase’of a total loss of 
alvage to 


the officers and crew for wages earned or services rendered pre- 
viously to the loss shall be considered as so much of the salvage 
applied to the use of the ship-owners, even although the same should 


be allowed or paid under the name of s 
shall accordingly be deducted in adjusting the loss. 
are not liable for general average when the policy : 


loss 0} ] ly. 
The assurers 


eral average, when customary 
reof we, . 
rate sums insured by us individually. 
Portland the thirty-first day of July, 


In witness wli 
names and the sepa 
Done in the city of 


salvage : and not as W ages, and 
The : assurers 
ttaches for total 


are not linble for wages or provisions, except in gen- 
at port of destination. 


the assurers, have hereunto subseribed our 


year one thousand eight hundred and eighty-two. 
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A. NX S. Ie. 

Russell Lewis 

vi cob S. Winslow- couniat 
Edmund Phinne 

enatio Os cae 

Jacob Mel 1] SED ck onde al 


Chas. P. Ingraham. 


Spring 


og bag age 
Oe 
fenee JACKOON ...0ccu 
Almon A. Strout. ....— 
a ee... cc cnuniamen ent 
Sigg aeenene 
AOL Te 
Charles Fobes.._....- 
Rufus Cushman ..-22. 
Henry P. Dewey ...... 
_ A woonter...... eae 
Charies W. Ford...... 
George 8S. Hunt_.----- 
James Bailey_---.-...- 
WV. WwW. WwW hip ple dv Co... 
John FE. Donnell... 
Randall & MeAllister_- 
ye OE oe i,” eee 


(Signed) 


Subscribers. 


S40 OO 


te 


eee ee ee re one 


Ss; GOO OO 


William G. Davis_-.--- 
Samuel E Spring ----- 
Harrison J. Libby -.-- 
William R. Wood----- 
M. eS ee 
Joseph Wescott & Son- 
4 heo hile Giirouard- 

S. gti sad italia seal 
- & *  Saeee 
James PF. Baxter.......«« 
Joshua W.Waterhouse- 
Samuel A. Pieree ...-- 
same Dee 
kadward EF, Dyer SCO 
A. M. 
Weston F. 
Israel. W be cama 3 : 
Andrew J. Pettengill_- 


Eben Oe 


Joseph Walker _.-..-- 
(70 Oo] ree K. B. Jackson _- 
Hf ; Baxter seme eee ne 


Ge We cineiaemwe 


Amount forward —- 


in the 


$40 00 


1.000 00 
1.000 OO 


$2,000 00 
CHAS. W. FORD, Attorney. 


am 


J 


F ciitisinmninae ORE P 
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18 [Endorsed :] Please read your policy. July 51,1882. Port- 
7 land Lloyds. Charles W. Ford, attorney. Silas Weeks. Ship 
Orient. Freight. Ship Island to Liverpool. 


SESCOLG, © Fe P60 GIG. ccccecccccwws ccccnsesenimenn $50 
ORT  .onnos te uenaninen conan emma 1 00 


S51 O00 
Note — months. No. 2531. 
19 B. D. W. F., Comm’r. 
2,000 
51, less prem. 
15, “ disct. 


1,93¢ 
PortLAND, Mr., October 21, 1882. 
Received of Portland Lloyds two thousand dollars in full for total 
loss on freight ship Orient. 
Pol. 2531. $2,000. 
(Signed) Fr. & FE. REED. 
20 STATE OF MAINE, 
Cumberland, - 
City oF PortrLanb, January 12, 1887. 
I, Daniel W. Fessenden, a commissioner of the United States 
within and for Maine district, do hereby certify that I was attended 
in my office, room No. 29,in the Ist National Bank building, in 
said Portland, on the 12th day of January, A. D. 1887, by Charles 
W. Ford, the witness named in the commission hereto annexed, who 
was of sound mind and lawful age; and he, having been by me 
first carefully examined and cautioned and sworn to testify the 
truth, the whole truth, and nothing but the truth relative to the 
matters to be inquired of, and to make true answers to the inter- 
rogatories put to him, did make answer to said interrogatories; and 
the testimony so given by him was reduced to writing in his pres- 
ence by ‘me and carefuily read to him and then subseribed by him, 
as and for his deposition, in my presence. I further certify that | 
have no interest in said before-named suits and am not of counsel 
nor attorney therein. 
In witness whereof I have hereunto set my hand and ailixed my 
official seal this twelfth day of January, A. D. 1857. 
f Seal D. W. Fessenden, Portland, Maine, ] ‘ 
U.S. Commissioner for Maine District. § 
D. W. FESSENDEN, 


l : S. Comm’r. 
Comm’r’s fees, $10. 


21 [Endorsed :] Supreme court U.S. October term, 1556. 
Nos. 77 & 78. The Merchants’ Mut Ins. Co., appellant, vs. 
George D. Allen, and The Merchants’ Mut’l Ins. Co., app'l’t, vs. 


{ MERCHANTS’ MUTUAL INS. CO. VS. G. D. ALLEN AND 


— 


Silas Weeks. Commission to take testimony & depusition of Charles 
W. Ford. 

[Stamped :] Office Supreme Court U.S. Filed Jan. 17, 1887. 
James H. Mehkenney, clerk. 


22 The President of the United States of America to any United 
States commissioner at New Orleans, Louisiana, Greeting : 


Know ye that we, in confidence of your prudence and fidelity, 
have appointed you a commissioner, and by these presents do give 
you full power and authority diligently to examine, upon their cor- 
poral oaths or affirmation, before you to be taken, Edward Ivy, of 
New Orleans, Louisiana, and W. R. Lyman and Charles E. Rice, 
pre sident and | secretary of the Crescent Mutual Insurance Company 


of New Orleans, | ouisiana, as witnesses on the part of the appellants 
in tw certain © causes now pending undetermined in the Supreme 
Court of the United States, in one of which The Merchants’ Mutual 


Insurance C ompany is appellant and George D. Allen is appellee 
and in the other The Merchants’ Mutual Insurance Company is ap- 
pellant and Silas Weeks is appellee, on the interrogatories here- 
unto annexed. 
23 And we do hereby require you, before whom such testimony 
may be taken, to reduce the same to writing and to close it up, 
under your hand and seal, directed to James H. Mc Kenney, clerk of 
the Supreme Court of the United States, Washington, District of 
Columima, and that you return the same when executed as above 
directed, annexed to this writ, with the titles of the causes indorsed 
on the envelope of the commission, into the said Supreme Court of 
United States, before the justices thereof, with all convenient 


Witness the Honorable Morrison R. Waite, Chief Justice of the 
ec me wpe p of the United States, at the city of Washington, in 

he District of Columbia, this 24th day of December, A. D. 1886, and 
of the Ii idepende nee of the United States of America the one hun- 
dred and eleventh. 


[Seal of the Supreme Court of the United States ] 


JAMES H. McKENNEY, 
Clerl: of the Supreme Hourt of the United States 


24 Inte rrogati ries to be propounded to and answered under oath 

by Edward Ivy, of New Orleans, Louisiana, and W. R. Ly- 

man and Charles E. Rice, president and secretary of the Crescent 
Mutual Insurance Company of New Orleans, Louisiana. 


First. What is your full name, age, residence, and occupation ? 
How long have you there resided and been so employed ? 

Second. Have you, or your company or firm, insured or effected 
anv insurance epee the fre aon of the shi »Ouleel for a voyage from 
Ship Island, in the Gulf of Mexico, to Liverpool, England, which 
CoO! mmenced on or about the ls st day of sept tember, 1882? If yea, 
vive a full dese _ ion of the amount thereof, upon what said insur- 
ance was eflected, by whom, and in whose favor. 
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25 Third. Has any amount been paid upon said policies of 
insurance; if yea, how much, to whom, for account of whom, 
and when and upon what prools of loss ? 

Fourth. Can you give copies of the policies of insurance by which 
said insurance was effected, of said proofs of loss, and of receipts given 
for the payment of losses under said policies or any of them? If 
yea, please annex the same to your answer to this interrogatory. 

Fifth. Do you know, or can you state further, any other matter or 
thing which may be a benefit or advantage to the parties at Issue in 
this case; or either of them, or that may be material to the subject 
of this your examination on the matters in question in this case”? 
If yea, set forth the same fully and at large in your answer. 


26 Special and additional interrogatories to be propounded to 
the witness, Edward Ivy. 


First. Did you make a general average statement of the ship 
Orient on or about the 10th of November, 1882, at New Orleans’? 
If yea, please annex a copy thereof to your answer to this interrog- 
atory. 

Second. At whose instance was such general average statement 
made, and who were the parties thereto? 


27 Supreme Court of the United States. October Term, 15586. 

Mercuants’ Mutua Insurance Company, Appellant, ) 
vs. No. 77 

Siras WEEks, Appellee. 

Mercuants’ Mutua INsunANcE Company, Appellant, \ 
U8. >No. 78. 


GrorGE D. ALLEN, Appellee. j 


Deposition of witnesses produced, sworn, and examined this 
twenty-ninth day of December, in the year of our Lord one thou- 
sand eight hundred and eighty-six, before William Grant, a com- 
missioner of the circuit court of the United States for the eastern 
district of Louisiana, under and by virtue of a commission issued 
out of the honorable the Supreme Court of the United States, in 
two certain causes therein pending between ‘The Merchants’ Mutual 

Insurance Company, appellant, and Silas Weeks, appellee, 
25 and ‘The Merchants’ Mutual Insurance Company, appellant, 

and George D. Allen, appellee, numbered, respectively, 77 & 
om on the docket thereof, of the October term, A. D. 1886, as fol- 
ows: 


Epwarp Ivy, of the city of New Orleans, lawyer and average 
adjuster by occupation, aged fifty-six years and upwards, being duly 
& publicly sworn by me, commissioner, pursuant to the directions 
contained in the annexed commission, and examined on the part of 
the appellants, doth depose and say as follows, in answer te the sev- 
eral interrogatories propounded to him, namely : 
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Ist Interrogatory. What is your name, age, residence, and occu- 
pation? Tow long have you there resided and been so employed ? 
Answer. My name is Edward Ivy ; age, fifty-six vears ; residence, 
221 Prytania street, in the city of New Orleans, State of Louisiana ; 
my business is counsellor-at-law, average adjuster, and marine no- 
tary, and I have resided here forty-one years. 
29 2nd Interrogatory. Have you or your company or firm 
insured or affected any insurance upon the freight of the 
ship Orient for a voyage from Ship Island, in the Gulf of Mexico, 
to Liverpool, England, which commenced on or about the Ist day 
of September, 1882? If yea, give a full description of the amount 
thereof, upon what said insurance was affected, by whom, and in 
whose favor. 

Answer. To the first part of this question I answer no, and to the 
second I answer that I have no knowledge. 

3rd Interrogatory. Has any amount been paid upon said _ policies 
of insurance? If yea, how much, to whom, for account of whom, 
and when, and upon what proofs of loss? 

Answer. I have no knowledge of the matter inquired of. 
30) 4th Interrogatory. Can you give copies of the policies of 
insurance by which said insurance was affected, of said 
proofs of loss, and of receipts given for the payment of losses under 
said policies, or any of them? If yea, please annex the same to your 
answer to this interrogatory. 

Answer. I cannot; I don’t know anything about the matter in- 
quired of. 

Sth Interrogatory. Do you — or can ycu state further any other 
matter or thing which may be a benefit or advantage to the parties 
at issue in this ease, or either of them, or that may be material.to 
the subject of this your examination on the matters in question in 
this case? If yea, set forth the same fully and at large in your 
alswer. 

Answer. The parties to the general average were naturally 
| desirous of having their respective interests contribute on as 
small values as would be admitted in my adjustment and 
statement of the case, and the values of ship and cargo were agreed 
upon by Mr. fourechy, president of the Merchants’ Mutual Insur- 
ance Company, having a large risk on the ship, and Mr. Parker, 
who represented the underwriters on the cargo. The value of the 
freight was furnished to me by Silas Weeks & Co., agents, and | 
deducted therefrom 4}, as customary at this port, this deduction 
being in lieu of expense that would necessarily have been incurred 
had the ship performed the voyage, such as wages, provisions, In- 
ward pilotage, dock dues, costs of discharging cargo, commissions, 
&e., &e., at the port of destination. 
O2 Ist special interrogatory. Did you make a general average 
statement of the ship Orient on or about the 10th of Novem- 
ber, 1552, at New Orleans? If yea, please annex a copy thereof to 
your answer to this interrogatory. 
Answer. Yes; and I annex my original statement, marked “A.” 


~ «© 
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2nd special interrogatory. At whose instance was such general 
average statement made, and who were the parties thereto” 

Answer. It was made at the request of Silas Weeks & Co., agents. 
The parties thereto were representatives of underwriters on ship and 
cargo and the owners of the ship and freight. 

EDWARD iVY. 
WM. GRANT, 
U.S. Com’r. 


Oo W. Rh. Lyman, of the city of New Orleans, State of Louis- 

lana, by occupation president of the Crescent Insurance Com- 
pany, aged 48 years, Who has resided in said city for 50 years last 
past, being duly and publicly sworn by me, commissioner, pursuant 
to the directions contained in the annexed commission, and exam- 
ined on the part of the appellant, doth depose and say as follows, in 
answer to the several interrogatories by me now propounded to him, 
namely: 


Ist Interrogatory. What is your full name, age, residence, and oc- 
cupation? How long have you there resided and been so employed ? 
Answer. My full name is Wm. R. Lyman; my age, 48; my oceu- 
pation for the last seven years has been that of president of the Cres- 
cent Insurance Company, and I have resided in this city for the last 
thirty years. 
o 2nd Interrogatory. Have you, or your company or firm, 
insured or affected any insurance upon the freight of the ship 
Orient for a voyage from Ship Island, in the Gulf of Mexico, to Liver- 
pool, England, which commenced on or about the Ist day of Sep- 
tember, 1882? If yea, give a full deseription of the amount thereof, 
upon what said insurance was affected, by whom, and in whose favor. 

Answer. The Crescent Insurance C omps iny affected an insurance 
upon the interest of John Baker in the freight list of the ship Orient, 
as per freight list, against a total loss, general average only, covering 
under-deck freight only. The policy was dated the 22nd day of 
June, 1882, and the amount was three thousand dollars. The trip 
of the Orient which was covered by this insurance was from Ship 
Island to Liverpool, England. 

srd Interrog: tory. Has any amount been paid upon said 
30 policies of insurance; 1f yea, how much, to whom, for account 
of whom, when, and upon what proofs of loss? 

Answer. On the 27th day of October the company paid to John 
Baker three thousand dollars, less sixty d: ays’ interest at eight per 
cent., the net amount being $2,960, in full of the loss umder said 
policy. The receipt shows, as hereto attached, marine loss No. ‘2, 
that payment was for loss under special marine policy No, 6252, 
‘aused by wrecking of the ship Orient, which occurred on or about 
September 11, 1882, in the Gulf of Mexico, at or near the mouth of 
the Mississippi river, on freight of said ship Orient. The amount 
was paid upon the claim of John Baker, made September 25th, 
1882, as_ pe r his letter, a copy of which is annexed to my answer, 
marked “B.” There was no other proof of loss than this letter. 
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4th Interrogatory. Can you give copies of the policies of 

36 insurance by which said insurance was affected, of said proofs 

of loss, and of receipts given for the payment of losses under 

said policies, or any of them? If vea, please annex the same to 
your answers to the interrogatory. 

Answer. A true copy of said policy No. 6232 is hereto annexed, 
marked “C,” & a copy of the statement and receipt under marine 
loss No. 92, marked “ D;” also a true copy of the receipt with affi- 
davit attached, which was endorsed on said policy No. 6252, now 
produced and annexed, marked “ E.” 

5th Interrogatory. Do you know, or can you state further, any 
other matter or thing which may be a benefit or advantage to the 
parties at issue In this case, or either of them, or that may be mate- 
rial to the subject of this your examination on the matters in ques- 
tion in this case? If yea, set forth the same fully and at large in 
your answer. : 

Answer. I have stated all I know touching the matter at issue. 

W. R. LYMAN. 

WM. GRANT, 

U.S. Com’r. 

o7 CHARLES KE. Rice, of New Orleans, by occupation secretary 

of the Crescent Insurance Company, aged forty-three years, 
being duly and publicly sworn by me, commissioner, pursuant to 
the directions contained in the annexed commission, and examined 
on the part of the appellants, doth depose and say as follows, in 
oe to the several interrogatories propounded to him by me, 
namely : 


Ist Interrogatory. What is your full name, age, residence, and 
occupation? How long have you there resided and been so em- 
ployed ? 

Answer. My name 1s Charles E. Rice; age, forty-three years ; 
occupation, secretary of the Crescent Insurance Company, which | 
have followed for the last 7 years; I have resided in New Orleans 
all my life. 

2nd. Interrogatory. Have you or your company or firm insured 

or affected any insurance upon the freight of the ship Orient 
38 for a voyage from Ship Island, in the Gulf of Mexico, to Liv- 

erpool, England, which commenced on or about the Ist of 
September, 1882? If yea, give a full description of the amount 
thereof, upon what said insurance was affected, by whom, and in 
whose favor. . 

Answer. My company, the Crescent Insurance Company, insured, 
under special policy No. 6252, on the interest of John Baker,on the 
freight list of the ship Orient, as per freight list, against a total loss 
and general average, only for a voyage from Ship Island to Liver- 
pool, England, for three thousand dollars, under the application of 
John Baker June 22, 1882, which I produce, and which is marked 
“FF” and annexed to my answer. 
ord Interrogatory. Has any amount been paid upon said policies 
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of insurance; if yea, how much, to whom, for account of whom, 
and when, and upon what proofs of loss? 
ov Answer. My company paid John Baker, for his account, as 
per the receipt annexed to Mr. Lyman’s deposition, the sum 
of three thousand dollars. Payment was made upon the proof of 
loss contained in the letter of John Baker, a copy of which is 
attached to Mr. Lyman’s deposition, which is dated September 25, 
1882. 
4th Interrogatory. Can you give copies of the policies of insurance 
by which said insurance was affected, of said proof of loss, and of 
receipts given for the payment of losses under said policies or any 
of them’? If yea, please annex the same to your answer to this in- 
terrogatory. 
Auswer. The copies requested are attached to the answers of Mr. 
Lyman, marked “ C,” “ B,” “ E,” “ D.” 
10) Fifth Interrogatory. Do you know or ean you state fur- 
ther any other matter or thing which may be a benefit or 
advantage to the parties at issue in this case or either of them, or 
that may be material to the subject of this your examination on the 
matters in question in this case? If yea, set forth the same fully 
and at large in your answer. 
Answer. I have no other or further knowledge. 
CHAS. E. RICE. 
WM. GRA 
U.S. 


b] i 
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Case of Edward Ivy, Ship Orient. 
General average. 


At the execution of the annexed commission for the examination 
of witnesses this paper writing was produced by the witness, Edward 
Ivy, and by him deposed unto at the time of his examination before 
the undersigned commissioner. 

WM. GRANT, 
United States Commission-r for the 
5th Judicial Cir. and Eastern District, La. 


12 UnitED Sratres OF AMERICA. 
Srave oF Lovutstana, City of New Orleans : 

By this public instrument of protest be it known that before me, 
Mdward Ivy, a notary public duly commissioned and qualified in 
and for the parish of Orleans, State of Louisiana, and dwelling in 
the city ‘of New Orleans, personally came and appeared Geo. D. 
Allen, master of the ship called the Orient, who having heretofore, 
to wit, on the 29th day of August, 1882, noted before me, notary, 
for the uses therein set forth, his protest in due form of law, now 
re quires Hie, hotary, to extend said protest ; and with the said Geo. 
D. Allen also came and appeared all belonging to the said ship 
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Orient, all of whom, being by me first sworn, do voluntarily, freely, 
and solemnly declare and depose—that is to say: That he, the said 
Geo. D. Allen departed in and with the said ship, as master thereof, 
from Ship Island, having on board a cargo of lumber, and bound 
for the port of Liverpool ; that the said ship was then stout, staunch, 
and strong; had her cargo well and sufficiently stowed and secured ; 
was well masted, rigged, manned, tackled, vietualed, apparelled, and 
appointed, and was in every respect fitted for the voyage she was 
about to undertake; that the said vessel was lying at anchor in Ship 
Island harbor with a large portion of her cargo on board, and was 
ready to proceed out over the bar to take on the remainder of her 
‘argo, and on August Ist, 1882, at 4 a.m., the st’rs Leoand Seminole 
arrived with master and pilot. At 7 a.m. pilot went on the Semi- 
nole to the bar to ascertain if there was sufficient water to cross, and 
returned at { a.m. and lashed the st’r Seminole alongside, with the 
st’r Leo ahead; hove up anchor and proceeded with one pilot on 

vessel and another on the st’r Leo. On nearing the bar the 
43 sea was so heavy that the st’r Seminole broke adrift from 

alongside and caused the ship to swing to the E. and get 
out of the channel and stick fast in spite of all efforts to get her off 
before the tide fell. When the Seminole broke adrift she carried 
away three of the ship’s hauling lines, and afterwards, in putting 
ahead to get ship off, she broke the vessel’s 9-in. hawser twice and 
started her bitts. The vessel’s 13-in. hawser, which was made fast 
to the Leo, stranded and was badly chafed, and the bitts to which it 
was made fast were completely crushed in pulling at the ship. At 
2 p.m. the tide fell, and tugs stopped pulling and came alongside. 
Stevedore men began to discharge cargo to lighten ship for next day’s 
tide. ‘Lug Leo went for chains and dogs to secure timber as it was 
discharged. She returned with 16 chains, 228 good dogs, and 7 
broken ones. At S p.m. hada heavy westerly squall, which carried 
away some of the timber from alongside; also the tackle and sheets 
to which the timber was moored to the ship. There was so much 
sea making that the stevedore was obliged to stop discharging into 
the water. Sounded the pump well, and vessel found to be making 
considerable water ; pumped her out dry. Stevedore’s men at work 
in the hold all night shifting timber for discharging at daylight. 
Midnight—heavy ground swell running in from seaward ; vessel 
rolling and pounding heavily. Pumped ship and set watch accord- 
ing to pilot’s orders. Discharged 60 p’c’s of timber this day. Aug. 
2nd began with light N. fe. wind and fine weather. At 5 a. m. steve- 
dore began discharging again. Sounded the pump well and found 35 
In. water, Which is equal to about four inches per hour. All hands 
pumped vessel ; spliced hawser and lines ready for tugs; found stern 
ports, wood ends, stern lights, mouldings, &e., badly injured in dis- 
charging timber. At 9 a. m. st’rs Leo and Seminole made fast 
ahead, one on each bow, and commenced pulling, sometimes 

ahead and then on one bow and the other, but failed 
44 to get her off the bar. Stevedore still discharging. At 2 p. 

m. tide fell. At 2.50 p. m. all hands pumped ship and the 
stevedore went on discharging again. Vessel’s ropes and blocks 
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getting badly used up with the rough discharging. At 5 p. m., ship 
moving a little abaft, the tug Leo made fast to the ship’s port 
quarter and swung her about six points, when the vessel 
started off, but before the steamer could eet her into sutti- 
cient water a heavy squall from N. W. struck the ship; let go the 
starboard bower; the chain fouled on the windlass and carried away 
whelps and wood-work, leaving the windlass unfit for further use on 
starboard side, and the ship was driven on the bar again, carrying 
away several pieces of timber, which they were unable to save on 
account of the strong wind and heavy sea. Stevedore unable to dis- 
charge any more timber into the water, having discharged about 
100 pieces this day, but working in the hold getting ready for next 
day’s discharging. During the squall the stern boat, which was in 
the water and used in taking care of the timber discharged, was 
crushed by the timber and totally lost. At 8 p. m. pumped ship. 

At 9 p. m. weather moderated ; sent st’r Leo inside with float- 
15 ing timber, 154 pieces, for safety; vessel making about the 

same quantity of water. Weather very unsettled and slip in 
danger of being stranded; the master engaged the st’r Leo to re- 
inain In attendance. Ilands engaged in securing cable and deck 
tackles for heaving in starboard eable and anchor. 3rd. Began with 
S. W. wind and squally weather. At daylight hove in starboard 
chain and anchor to the hawse pipe. Stevedore discharging into 
the water. AtGa. m. pumped ship. Tug Leo made fast to ship’s 
port quarter and the tug Seminole to her starboard quarter, using 
their own hawsers, as the vessel’s hawsers were untit for further use. 
Both boats swung the ship about eight points to starboard and then 
back to port. At 10a. m. tide rose and tugs pulled the ship off the 
bar, and when in sufficient water both tugs made fast ahead and 
towed ship to a safe anchorage, and let go port bower plenty of cable 
and paid out on it according to pilots order’s. 

Noon, ship making about 4 in. per hour. The tugs Leo and 
Seminole left, the latter having on board pilot, master, and survey- 
ors who held a survey oll vessel. Discharged ov piece sof timber 
this day. Carried away running gear in endeavoring to secure 
timber and making springs fast to the tugs’ hawsers to help 

to get the ship into a safe anchorage. At 4d p. m. 
46 pumped vessel. At 6 p.m. heavy squall from S. W. with 

rain, in which lost about 25 pieces of timber. At S p.m. ves- 
se] making about the same water. Midnight, pumps at work. 4th 
Began with strong wind and squally weather, hands puinping ship 
and splicing ropes. At3 p.m. the tug Leo came alongside, with 
master, pilot, and diver; the latter examined the ship's boftom, both 
sides, commencing forward on the port side and working ak to the 
rudder; then on the starboard side in the same manner. The ex- 
amination being finished, the Leo returned with the diver, leaving 
the master and pilot. AtSp.m. pumped ship and set anchor watch, 
oth. Strong S. W. wind and squally. Tugs Leo and Semimole along, 
side, ready to tow ship out, but the weather being so unsettled the 
pilot concluded not to start. Pumped ship. 6th. Mocerate 
southerly wind; tugs alongside Master and pilot concluded to 
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wait one day longer for water, as the tide was on the increase. 
Pumped vessel. 7th. Fine weather. At 2 a.m. began heaving up 
anchor. At 3 a.m. windlass broke down. At 4 a. m.master left 

on st’r Leo to get mechanics to repair windlass. All 
L7 hands, including stevedore’s men, engaged in getting stop- 

pers on cable to hold the ship, using pieces of the 13-in. 
hawser and mooring chains, and clearing away cables from 
indlass. St’r Leo arrived with mechanics, who went to work re- 
pAUIring windlass, using ul plece of timber and deals. Pumped ship. 
Sth. Began with brisk gale from W.S. W. The tug Leo in coming 
alongside damaged the ship’s outside planks considerably for a short 
distance above water. Mechanics at work. Pumped ship. At 6 p. 
m. strong gale from W. 9th. Strong W. N. W. wind with heavy 
squalls and rain. . Meehanies at work. 10th. Mechanies at work. 
Pumped vessel. llth. At 5 p.m. shipped windlass and bent star- 
board and port cables ready for morn. tide. 12th. Light W. S. 
Wo wind. Pumped ship. St’r Leo came alongside with master 
and extra stevedore men. 15th. Began with S. W. wind. Pumped 
ilot went ashore to ascertain state of tide, and found it In- 
sulhicient for ship to cross the bar. The Leo left. 16th. At 6.50 a. 
m. tug Seminole came alongside with letter and verbal orders to 
discharge deck load, and then left. Began discharging deck load. 
Noon, pumped ship. 17th. At 6 a.m., pumped vessel. Leo and 
Seminole came alongside. At 5 p. m. finished discharging deck 
load. Capt. went to Biloxi in pilot-boat. At 11.50 p.m. strong 
rale from N. N. E. Veered oul eable to 60 fathoms 1Sth. 


’ ; . ‘ ° ’ - : } ; 

tO Le van With N. N. EB. wind. At 5 a.m. the watchman in 
charge of timber at anchor reported the loss of seven 

lamps of timber, chains, and’ dogs, consisting of 154 pieces, 14 


chains, and dogs. At 7 a. m. hove short to 30 f’th’ms on wind- 
lass. ‘Lug Leo arrived with capt. but there was not enough 
water to take ship out. Stevedore’s men, 18 in number, and tug 
Leo engaged all day in recovering the timber that was lost the 
night previous in the gale ; they recovered 129 pieces of timber. The 
i.co took lo pieces deck timber, 2 chains, 40 good and 3 broken dogs 
vy his consent. AtS p.m. pumped ship. At p 
m. heavy squall from N. W.and rain. 19th. Began with northerly 
vind. ‘The Leo went out to ascertain depth of water on the bar, 
ind reported it insutlicient for vessel to cross. At 9 a.m. got chain 
kle to anchor timber. At 10 a. m. the Leo left. 
Pumped vessel. Heavy squall from N. E. and rain. 20th. Began 
with easterly wind. At %a.m. heavy squall. Pumped ship and set 
anchor watch. 22nd. Began with easterly wind and cloudy. At 4 
a.m.st’r Leo came alongside, with master and carpenter. Tilot 
went out to bar on the Leo. At 5 a.m. pilot returned and reported 

enough water for vessel to cross; hove up anchor and found 
1% stock broken and half Lone 5 the Leo CAVE ship her hawser 

and made if fast LO vessel's port bow and towed her over the 
bar into deep water and anchored; paid out chain to 45 f’th’ms, to 
water's edge. ‘Tug Leo went after timber‘at anchor. Pumped ship. 
At S a.m. Leo returned with timber, numbering 128 pieces. At Y 
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a.m. master and pilot Went ashore and stevedore went to work load- 
ing. At 4 p.m. had to stop work on account of the heayy sea.. 
23rd. Began with heavy squall and rain. At 2 a. m. lost one piece 
of timber. At6 a.m. pumped ship. At 4.50p.m. finished loading 
timber out of the water, having taken in 127 pieces. AtS p. tn. 
pumped ship and set anchor watch. Master went to New Orleans. 
Stevedore continued to load cargo as fast as delivered alongside, and 
master expects to be ready to sail about September 2nd, 1582. 
50) And the said master further says that all the damages and 
injury which already has, or may hereafter appear to have, 
happened or accrued to the said ship or her said cargo has been oeca- 
sioned solely by the circumstances before stated, and cannot noi 
ought not to be attributed to any insufficiency of the said ship ot 
default of him, the deponent, nor of his officers and crew. Whiere- 
upon, he requires me, notary aforesaid, to make his protest and this 
publie act thereof, that the same may serve and be of full foree and 
value, as of right shall appertain. And thereupon the said master 
doth protest, and I, the notary, at his instance and request, do, by 
these preseents, publicly and solemnly protest, against winds, weather, 
and against every accident, matter or thing had and met with as 
aforesaid, whereby or through means of which the said ship or her 
cargo already has, or hereafter shall appear to have, suffered or sus- 
tained damage or injury for all losses, costs, charges, expenses, dam- 
ages, and injury which the said ship, the owner or owners of the 
said ship, or the owners, freighters, or shippers of her said cargo, or 
any other person or persons interested or concerned tn either, al ready 
have or may hereafter pay, sustain, incur, or be put Into by or on 
account of the premises, or for which the insurer or insurers of the said 
ship or her cargo is or are, respectively, liable to pay or make good 
by contributions or average, according to custom or their respective 
contracts or obligations, and that no part of such losses and expenses 
already incurred or hereafter to be incurred to fall on him, the said 
master, his officers and crew. 
| Thus done at my office, in the city of New Orleans afore 
said, this 29th day of August, in the vear of our Lord one 
thousand eight hundred and eighty-two, in the presence of Thad. J 
Clark and Geo. E. Ivy, competent witnesses, who hereunto sign their 
names with said appearers and me, notary 
(Original signed) GEO. D. ALLEN, Master 
THAD. J. CLARK. 
GEO. E. IVY. 
EDWARD IVY, N. P. 


[ hereby certify the foregoing to be a true copy of the original 
act of protest extant In my current register. In faith of which J 
hereby grant these presents under my signature and seal of oflice, 
at New Orleans, this nineteenth day of October, eighteen hundred 
and eighty-two. 

[Seal Ed ward Ivy Notary Public. New Orleans 
EDWARD IVY, 
Notary Public 
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52 UnItTeD STATES OF AMERICA. 
Srare OF Lourstana, City of New Orleans : 


By this public instrument of protest be it known that before me, 
Edward Ivy, a notary public, duly commissioned and qualified, in 
and for the parish of Orleans, State of Louisiana, and dwelling in 
the city of New Orleans, personally came and appeared Geo. D. 
Allen, master of the ship called the Orient, who, having heretofore, 
to wit, on the 14th day of Sept., 1882, noted before me, notary, for 
the uses therein set forth, his protest, in due form of law, now re- 
quires me, notary, to extend said protest. 

And with the said Geo. D. Allen also came and appeared John 
C. Sutherland, mate; J. Franz, E. A. Lonnroth, Jas. Ward, John 
Burns, Hl. J. Severance, Christ. Dorn, Jno. Murphy, John Johnson, 
and Chas. Peterson, seamen, all belonging to the said ship Orient, 
all of whom, being by me first sworn, do voluntarily, freely, and 
solemnly declare and depose as follows—that is to say: 

That he, the said Geo. D. Allen; departed in and with the said 
ship, as master thereof, from Ship Island, having on board a cargo 
of timber and bound for the port of Liverpool; that the said ship 
was then stout, staunch, and strong; had her cargo well and sufh- 
ciently stowed and secured; was well masted, rigged, manned, 
tackled, victualed, apparelled, and appointed, and was in every re- 
spect fitted for the voyage she was about to undertake. ! 

That they left Ship Island, Miss., on Tuesday, September 5th, 
ISS2, laden with a cargo of about 1,200,000 feet of timber, and pro- 
ceeded to sea. 

That they experienced ordinary winds and weather until Friday 
morning, the Sth inst., when it became squally and unsettled, and 
sail was tuken in accordingly; towards evening the wind increased, 
with harder squalls; split miz-en topsail and jibs and took in and 
furled upper fore and main topsails, leaving ship under two lower 
topsails and foresail, bent miz-en topsails and jibs; during the night 
wind still inereasing and sea rising from the south and east- 

ward, 
53 wth. Atoa.m. hauled up foresail and tried to furl it, but 

was unable to do so, and it was blown to pieces; at daylight 
the lower maintopsail was blown away; tried to get ship off before 
the wind with the lower foretopsail and foretopmast staysail, but, 
there being so much wind and sea and ship laying over so badly, 
she would not answer her helm, and laid head to sea with lee rail 
under water. ‘The sea, coming in over the bow, smashed down the 
forecastle deck, carrying away the starboard anchor and chain and 
washing away the forward house, with the life-boats, also lee bul- 
warks and stanchions; at same time lower foretopsail was blown 
into ribbons, and the ship was nearly on her beam ends; cut away 
the miz-en mast, with all attached, which took the main topgallant 
mast with it.and stove the two boats on the gallows and washed 
them away, ship still laboring badly and breaking up fast; then 
cut away the mainmast, hoping to right ship and get her to pay off, 
but she still laid in the same position ; decks commenced breaking 
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up abaft the foremast and the sea going over with such violence it 
was impossible to get forward. They remained in this position for 
about half an hour, when the foremast went over the side, opening 
the decks around the partners, taking top sides with it, and sea 
breaking into the upper between decks, washing the timber out 
and carrying away more of the top sides from eat-heads forward to 
the break of poop aft, thus letting all the timber wash out of the 
upper deck. By this time the forward and after ends of the cabin 
were washed away, the sea washing in and out, carrying away 
everything inside—chronometers, instruments, books, bedding, 
clothing, stores, &e.—thus leaving ship dismasted and = water- 
logged and without boats, food, or water, and the hull floating 
with second deck level with the water, this being towards 

noon and the wind canting northerly. P.m—Wind in- 
54 clined to moderate, but sea very high and irregular, break- 

ing over the ship in all directions, making it impossible 
to cut away the wreckage of spars, &e., still hanging to the 
sides ; continued in this position throughout the night. Sunday 
morning, the 10th, they sighted a disabled steamer, made signals of 
distress, and at about 4 p.m. was taken off by boats from the F reneh 
steamer Clapeyron, from St. Thomas, bound to Port Eads, where 
they arrived early on the following morning. On reporting the 
disaster at Port Eads, the st’rs Chas: Chamberlain and Ella Andrews 
determined to go out to look for the ship, and Capt. Allen went on 
the Chamberlain, but when the wreck was found, about 60 miles 8. 
by W. from Port Eads, the masters of the steamers concluded that 
it was not worth the trouble of attempting to tow it In, and they re- 
turned to Port Eads. 

And the said master further says that all the damage and injury 
which already has or may hereafter appear to have happened or 
accrued to the said ship or her said Cargo has been occasioned solely 
by the circumstances before stated, and cannot nor onght not to 
be attributed to any insufliciency of the said ship or default of him, 
the deponent, nor of his officers and erew ; whereupon he requires 
me, notary aforesaid, to make his protest and this publie act thereof, 
that the same may serve and be of full foree and value, as of right 
shall appertain ; and thereupon the said master doth protest, and I, 
the notary, at his instance and request, do by these presents publicly 
and solemnly protest, against winds, weather, and against every 
accident, matter, or thing had and met with as aforesaid whereby or 
through means of which the said ship or her cargo already has or 
hereafter shall appear to have suffered or sustained damage or in- 
jury for all losses, costs, charges, expenses, damages, and injury 
which the said ship, the owner or owners of the said ship, or the 
owners, freighters, or shippers of her said cargo, or any other person 
or persons interested or concerned in either, already have or may 
hereafter pay, sustain, incur, or be put into by or on account of the 
premises, or for which the insurer or insurers of the said ship or her 
cargo is or are respectively liable to pay or make good by contribu- 
tions or average, according to custom or their respective contracts or 
obligations, and that no part of such losses and expenses already in- 


4G— 44. 


war MERCHANTS MUTUAL INS. CO. VS. G. D. ALLEN AND 


curred or hereafter to be incurred do fall on him, the said master, 
his officers and crew. 
55 Thus done at my office, in the city of New Orleans afore- 
said, this 16th day of Sept., in the year of our Lord one thou- 
sand eight hundred and eighty-two, in the presence of Thad. J. Clark 
and Geo. E. Ivy, competent witnesses, who hereunto sign their 
names with said appearers and me, notary. 
(Original signed) GEO. D. ALLEN, Master. 
JOHN C. SUTHERLAND, Mate. 
JOHANN FRANTZ, Seaman. 
E. A. LONNROTH, — do. 
JAMES WARD, do. 
JOHN BURNS, do. 
H. J. SEVERANCE, do. 
CHRISTIAN DORN, do. 


his 
JOHN x MURPHY, do. 


m’k 
his 


JOHN x JOHNSON, do. 
m’k 
his 


CHAS. x PETERSON, Seaman. 


mk. 
THAD. J. CLARK. 
GEO. E. IVY. 
EDWARD IVY, NP. 


I hereby certify the foregoing to be a true copy of the original act 
of protest extant In my current register. 

In faith of which IT hereby grant these presents under my signa- 
ture and seal of office, at New Orleans, this nineteenth day of Octo- 
ber, eighteen hundred and eighty-two. 

[Seal Edward Ivy, Notary Public, New Orleans. ] 
: EDWARD IVY, 
~ Notary Public. 
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curred or hereafter to be incurred do fall on him, the said master, 
his officers and crew. } 
Thus done at my office, in the city of New Orleans afore- 
said, this 16th day of Sept., in the year of our Lord one thou- 
sand eight hundred and eighty-two, in the presence of Thad. J. Clark 
and Geo. E. Ivy, competent witnesses, who hereunto sign their 


-- 
ry 
t 


— 


names with said appearers and me, notary. 
(Original signed) 


GEO. D. ALLEN, Master. 


JOHN C. SUTHERLAND, Mate. 


JOHANN FRANTZ, Seaman. ye 
KE. A. LONNROTH, © do. 
JAMES WARD, do. 
JOHN BURNS, do. 
H. J. SEVERANCE, — do. 
CHRISTIAN DORN, do. 
his 
JOHN x MURPHY, § do. 
m’k. 
his 
JOHN x JOHNSON, do. 
mk. 
his 


CHAS. x PETERSON, Seaman. 


mk. 
THAD. J. CLARK. 


GEO. E. IVY. 
EDWARD IVY, NP. 


I hereby certify the foregoing to be a true copy of the original act 
of protest extant in my current register. 
In faith of which I hereby grant these presents under my signa- 
ture and seal of office, at New Orleans, this nineteenth day of Octo- 
ber, eighteen hundred and eighty-two. 


[Seal Edward Ivy, Notary Public, New Orleans. ] 
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Totals. | 
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re At the execution of the annexed commission for the exam- 
ination of witnesses this paper writing was produced by the 
witness, W. Rh. Lyman, and by him deposed unto at the time of his 
examination before the undersigned commissioner. 
WM. GRANT, 
U.S. Com’r, East. Dist. La. 
5. W.R. Lyman, Chas. E. Rice. 
Copy. 
New ORLEANS, Sept. 25th, 1852. 
The Crescent Insurance Co., New Orleans, La. 

Gents: The ship “Orient ” was wrecked on the high seas by and 
during the storm which prevailed on the Sth & 9th instant, In con- 
sequence whereof, and to avoid certain death, she was abandoned 
by her officers, men, and all on board, and left to the mercy of the 
Waves. After this absolute abandonment she was taken possession 
of as an abandoned rte by salvors, who have brought her into 
this port and now hold possession of her as salvors. 

2. Ou WI! ll y jJease take notice that I do, by these pre Sents, form: lly 

an dou the said wreck to your company as a total loss under my 
policy, No, 6232, issued by your company on her, and I hereby de- 
mand from your company payment of the sum covered by said 
policy as a total loss. You will, of course, take such steps in the 
premises as your Interest may require. 

Yours repectfully 
Signed) JOHN BAKER, Jr. 
For JOHN BAKER, Sr 


CHAS. E. RICE, Sec’y 


Marine Loss No yo Dur Dee 26, 1SS2 


Mr. John Baker, loss under special marine policy No. 6252. 


aused OY WreecKIng Ol the ship Orient, which oecurred on or 
bout September llth, 1552, 1n the Gulf of Mexico, at or near the 


mouth of the Mississippi river, on your interest in the following, to 
ht list of said ship Oment 
Duplicate. 
New OrveEaNs, October 27, 1882. 


. ’ } ’ + 
a , ‘ . ’ Pig * ° *; ’ . . ! *% . 
Received from the Crescent Insurance Company three thousand 
, *% , . . ‘ .* i . 


for loss or damage above set 


“a . , : 
SOO OO ss OU days interest, Ss OM 
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A true copy. 
[Seal Crescent Insurance Comp'y, N. Orleans. | 


CHAS. E. RICE, See’y 


[ Endorsed :}| Marine loss No. 92. Due Dee. 26. 1SS2. Paid Octo- 
ber, 27, 1882. 


76 “Dp.” W. R. Lyman, Chas. E. Rice. 


At the execution of the annexed commission for the examination 
of witnesses this paper writing was produced by the witnesses, 
W.R. Lyman and Charles E. Rice, and by them deposed unto at the 
time of their examination before the undersigned. 

WM. GRANT, 
. United States Commissioner for the Eastern Dist. of Lea 


ry Copy. 
Established in 1849 


Crescent Insurance Co. of New Orleans, 


Cargo per vessel By this policy of insurance, do make insurance 
and cause to be insured John Baker, for aceount 
of whom it may concern, lost or not lost, at and 
from Ship Island to Liverpool, upon all kinds of 
lawful goods and merchandise laden or to be laden 


Sum insured, $3,000 


Rate, 3 per cent 


Premium, $00.00 on board the good ship ( rient, whereof Is master 
Marks and numbers. — for the present voyage —— , or whoever else 


Atruecopy. ss Shall go for master in the said vessel, or by whiat 
su es ever other name or names the said vessel or master 
thereof is or shall be named or called— 

Beginning the adventure upon the said goods and merehandise 
from and immediately following the loading thereof on board the 
said vessel at Ship Island aforesaid, and so shall continue and endure 
until the said goods and merchandise shall be safely landed at Liver- 
pool aforesaid, or any part thereof; and it shall and may be lawful 
for the said vessel, in her voyage, to proceed and sail to, touch and 
stay at, any port or places, if thereunto obliged by stress of weather, 
or other unavoidable accident, without prejudice to this insurance 
The said goods and merchandise hereby insured are valued at three 
thousand [dollars]. 

Touching the adventures and perils which the said Crescent In- 
surance Company of New Orleans is contented to bear and take upon 
itself in this voyage, they are of the seas, fires, jettisons, pirates, over- 
powering, but not other thieves, barratry (except embezzlement or 
thefi) of the master, unless the insured be an owner of the vessel, 
and of mariners; and, in case of any loss or misfortune arising 
from any peril insured against, the party insured engages for fils, 
her, or their ‘factors, servants, and assigns to sue, labor, travel for, 
and use all reasonable and proper means for the security, preserva- 


‘ 


tion, relief, and recovery of the property insured, or any part thereof 
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tion, relief, and recovery of the property insured, orany part thereof 
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ice, and all other articles perishable in their own nature are war- 
ranted free from any average, unless It happen by stranding or col- 
lision and amount to twenty per cent.; Indian meal, tobacco in 
bales, tobaeco stems, matting, rags, cassia \excep > Came In boxes), 
hemp, flax, salt in bags, palm leaf or manufactures of palm leaf ar 
warranted by the assured free from average under twe ntvV per cent. 

leaf tobacco (e aCe pt in bales), rice, Cocoa, <altpetre, fUuUnnV bags and 
gunny cloth, books, paper and paper-hangings, crockery and glass- 
ware, coffee In bags or bulk, pepper in bags, pimento, 
seed, and bread are warranted by the assured free from avera 
under ten per cent. And the insurers assume the loss of articles not 
remaining in specie, but actually lost, if amounting to the above 
limitations, and not otherwise, and amounting te at least five per 
cent. on the whole sum at risk. Should the said vessel on which 
the goods have been shipped not be heard of within twelve months 
from the time she leaves her las tL port, then she shall be deemed lost, 
and thiscompany will pay the loss without fur lelay. Theinsurers 
shall not be liable for damage or injury to goods by wet or damp- 
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ness, change of flavor, or by being spotted, discolored, musty, or 
mouldy, unless the same be caused by actual contact of sea water 
with the articles so damaged. In case of loss or Injury to any part 
of a machine or vehicle consisting, when complete forsale or use, of 
several parts the insurers shall only be liable for the cost of the part 
lost or damaged, unless it shall amount to more than half the in- 
sured value of such machine or vehicle. In case of loss of the ves- 
sel, or cl part of the CUryro, or of damac to thr whole or part thereof, 
it shall be the duty ot the master to forward such parts of the cargo 
as shall be saved in a fit condition to be shipped to its port of desti- 
nation by the be st conveyance obtainabl at the place where the 
saved goods may be, or al any other place within a reasonable dis- 
tane e, and the enhanced expenses thereof, 1 not exceeding the amount 
Insured, shall fall on the insur i peony rtion as the insured value 
bears to the sound, It is ait ereed t this l tin case of damage LO pra of il 
cargo no sound goods shall on «-eemypatn be sold. Manufactured 
tobaeco Warranted by the assured fre from partial loss. ‘The com- 
pany not to be answerable for loss or damage by wet or exposure to 
the elements of goods insured as on deck. The company is not Ha- 


— 


ble for breakage nor for leakage on molasses or other liquids, unless 


occasioned by stranding. 

On all shipments of cotton each ten bales, running-landing num- 
bers, are subject lo separate average if it amounts to three per cent. 
of their insured yalue. 

And it is hereby agreed that if the insured shall have made any 
other insurance against all or any of the risks hereby insured upon 
the said premises prior in dat to tl his pohiev, then the said insurance 
company shall be answerable only for so much as the amount of 
such prior insurance may. be deficient from covering the amount at 
risk, and the said insurance company shall return the premium upon 
so much of the sum by them insured as they shall be exonerated 
from by such prior insurance. And in case of any Insurance upon 
the said premises subsequent in date to this policy the said Insurance 
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company shall nevertheless be answerable to the full extent of the 
sum by them insured, without right to claim contribution from such 
subsequent insurers, and shall accordingly be entitled to retain the 
premium by them received in the same manner asif no such subse- 
quent insurance had been made. And in ease of loss such loss to be 
paid in sixty days after the proof of interest in the said property, 
and proof of loss and adjustment, the amount of premium note, 
and all other sums owing to this company by the said assured, 
by note or otherwise, due or not due, being first deducted : Provided, 
That no loss, except general average, shail in any case be paid unless 
amounting to five per cent. after deducting proceeds of savings, if 
any, and exclusive in each case of all charges and expenses of ascer- 
taining and proving the loss. If the voyage aforesaid shall have 
been begun and shall have terminated before the date of this policy, 
then there shall be no return of premium on account of such termi- 
‘nation of the voyage. In all cases of return-premium for short 
interest one-tenth part of the premium thereon shall be retained by 
the insurers. 

Warranted by the assured free from all claim for loss or damage 
arising from or growing out of the collision of foreign or other 
powers, or of our own Government with others. 

This insurance is declared to be on his interest in freight list of 
ship Orient, as per freight list, against total loss and general average 
only—it is understood that this policy covers under-deck freight 
only—to the extent of three thousand dollars. | 

In witness whereof The Crescent Insurance Company have caused 
these presents to be signed by their president and attested by their 
secretary, at their office in the city of New Orleans. 

New Orleans, 22d day of June, 1882. 

[Seal Crescent insurance Company, N. Orleans. ] 


(Signed) W. R. LYMAN, President. 
(Signed) CHAS. E. RICE, Secretary. 


[ Endorsed :] Established in 1849. Crescent Insurance Co., of New 
Orleans. (Special.) Marine. No. 6232. Cargo. John Baker. Freight 
list. Ship Orient. $3,000 at 3%, $90.00. —L. 


78 “C.” W. R. Lyman; Chas. E. Rice, See’ry. 


At the execution of the annexed commission for the examination 
of witnesses this paper writing was produced by the witnesses, W. R. 
Lyman and Charles E. Rice, and by them deposed unto at the time 
of their examination by the undersigned. 

WM. GRANT, 
United States Commissioner for the Eastern Dist. of La. 


Copy. 


New Orveans, La., Oct. 27, ’82. 


Received from the Crescent-Ins. Co. the sum of two thousand 
nine hundred sixty dollars, in settlement of total loss under 
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this policy, it being understood that the said ins. Co. remains liable 
under this policy for the general average now being adjusted. And 
I do further declare that [ have no other insurance on the freight 
of the ship “ Orient,” though I may be interested in some insurance 
effected by the ship’s ag’ts on advance on freight effected subse- 
quently and without my knowledge. 


(Signed) JOHN BAKER. 


Sworn to and subscribed before me this twenty-seventh day of 
October, A. D. 1882. 

(Signed) EDWARD IVY, Not. Pub. 

A true —. 
[Seal Crescent Insurance Comp’y, N. Orleans. ] 
CHAS. E. RICE, See’t’y. 
L. 
EK. W.R. Lyman, Chas. E. Rice. 


At the execution of the annexed commission for the examination 
of witnesses this paper writing was produced by the witnesses, W. 
R. Lyman and Charles E. Rice, and by them deposed unto at the 
time of their examination by the undersigned. 

WM. GRANT, 
United States Commissioner for the Eastern Dist. of La. 
Copy. 
Form No. 37. Please insert amount of invoice. 
‘To the Crescent Insurance Company, office, 67 & 69 Camp St., cor- 
ner Commercial Place: 


Please enter on open marine policy, No. 6232— 


ee ee ee 


| | | 


| — ~ | a | - 

| . , ry - s =- 

On what. | Name of vessel.| From— ro— aie i s | 3 

| ae » : = 

io = | = = rs 

PF. ~ os > foe 

| | Il] << jam] te 
sincitinnslpibiaiiniileenivaitiiigaiiaiaiitiieaald seal DEMMNNDNDAEN see! GAME isk i— : eae 
Fr’t list...| Ship Orient ....| Ship Island.| L’v’po-l -.|....;..-.| 3,000; 3 | 90 OO 


Subject to gen. av’ge and total loss. 

Warranted by the assured free from all loss or damage arising 
from and growing out of all arrests, seizure, or detentéon by any 
power, person, or persons whatsoever. 

New Orleans, June 22, 1852. 

JOHN BAKER, Applicant, 
Per I. CALL. 
Approved : —- ——, Pres. 
[Seal Crescent Insurance Comp’y, N. Orleans. ] 


A true copy. 


CHAS. E. RICE, Sec'y 
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F’. Chas. E. Rice, Sec’y. 


At the execution of the annexed commission for the examination 
of witnesses this paper writing was produced by the witness, Charles 
KE. Rice, and by him deposed unto at the time of his examination 


before the undersigned. 
WM. GRANT, 
U.S. Com’r, Kastern Dist. La. 


79) STATE OF LovurIstIANa, City of New Orleans: 


[, William Grant, a commissioner of the circuit court of the 


United States for the fifth judicial circuit and eastern district of 


Louisiana, do hereby certify that the witnesses Edward Ivy, W. Rh. 
Lyman, and Charles I. Rice, personally appeared before me, at my 
office, No. 55 Carondelet street, in said city, on the 29th day of De- 
cember, 1886, at the hour of one o’clock p. m., and after being sworn 
to testify to the truth, the whole truth, and nothing but the truth, 
did depose to the matters contained in the foregoing depositions, 
and didin my presence subscribe the same and endorse the exhibits 
annexed thereto. And I further certify that 1 have subscribed my 
name to each half sheet thereof and to each exhibit. 


Dated at New Orfeans, in the State of Louisiana, this 29th day of 


December, 1586. 
WM. GRANT, [1.8.] 
United States Commissioner for the 
Lastern District of La. 


80 {Endorsed:] Supreme Court U. S. October term, 1886. 
Nos. 77 & 78. The Merchants’ Mutual Ins. Co., appell: int, vs. 
George D. Allen, and the Merchants’ Mutual Ins. Co., appellant, vs. 
Silas W eeks. Commission to take testimony & depositions of Ed- 
ward Ivy, W. R. Lyman, & Chas. E. Rice. 
[Stamped :] Office Supreme Court U. 8. Filed Jan. 17, 1887. 
James H. McKenney, clerk. 
81, 
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The President of the United States of America to any United 
States commissioner at Bangor, Maine, Greeting : 


Know ye that we, in confidence of your prudence and fidelity, 
have appointed you a commissioner, and by these presents do give 
you full power and authority di ge ntly to examine upon their cor- 
poral oaths or ailirmation, before you to be taken, Edward B. Neally 
and William b. Snow, president joe! secretary of the Merchants’ 
Insurance Company of Bangor, Maine, and Arad Thompson and A, 
hr’. Stetson, president and secretary of the Union Insurance C crm ny 
of Bangor, Maine, as witnesses on the part of the appellants in two 
certain causes now pending undetermined in the Supreme Court of 
the United States, in one of which The Merchants’ Mutual Insur- 
ance Company 1s appellant and George D. Allen is appellee, and 

in the other The Me rchants Mutual Insuranee Company 
$2 is appellant and Silas Weeks is appellee, on the interrogato- 
ries hereunto annexed. 


—— ee 


—— eee 
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And we do hereby require you, before whom such testimony may 
be taken, to reduce the same to writing, and to close it up, under 
your hand and seal, direeted to James H. Mcekenney, clerk of the 
Supreme Court of the United States, Washington, District of Colum. 
bia, and that you return the same, when executed as above directed, 
annexed to this writ, with the titles of the causes indorsed on the 
envelope of the commission, into the said Supreme Court of the 
United States, before the justices thereof, with all convenient speed. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 

Supreme Court of the United States, at the city of Washiug- 
S3 ton, in the Distriet of Columbia, this 24th day of December, 
A. D. 1886, and of the Independence of the United States of 
America the one hundred and eleventh. 
[Seal of the Supreme Court of the United States. |] 
JAMES H. McKENNEY, 
Clerk of the Suprenre Court of the United States 


S4 Interrogatories to be propounded to and answered under 

oath by Edward DB. Neally and William B. Snow, president 

and secretary of The Merchants’ Insurance Company of Bangor, 

Maine, and Arad Thompson and A. F. Stetson, president and 
secretary of The Union Insurance Company of Bangor, Maine. 


First. What is your full name, age, residence, and occupation ? 
Ilow long have you there resided and been so employed ? 

Second. Have you or your company or firm insured or effected 
any insurance upon the freight of the ship Orient for a voyage from 
Ship Island, in the Gulf of Mexico, to Liverpool, England, which 
commenced Oh or about the ist day of September, ISS? ? It Vea, 
give a full description of the amount thereof, upon what said insur- 

ance was effected, by whom, and in whose favor 
85 Third. Has any amount been paid upon said policies of 
insurance? If yea, how much, to whom, for account of whom, 
and when, and upon what proofs of loss ? 

fourth. Can you give copies of the policies of INSUrAnce by which 
suid insurance was elfected, of said proofs of loss, and of receipts 
given for the payment of losses under said policies or any of them ’ 
If yea, please annex the same to your answer to this interroga- 
tory. 

Fifth. Do you know, or ean you state further, any other matter 
or thing which may be a benefit or advantage to the parties at issue 
in this ease, or either of them, or that may be material to the sub- 


ect of this vour examination, on the matters in question in this 
| 


case? If yea, set forth the same, fully and at large, In your an- 
swer. 
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OS MERCHANTS MUTUAL INS. CO. VS. G. D. ALLEN AND 


Sb District OF MAINE, ss: 
Supreme Court of the United States. October Term, 1886. 
Nos. 77 and 78. 


Mircuants’ Muruat [Nsurance Company, Appellants, 
VETSUS 
Siras WEEKs. 


Mercuants’ Mutua, Insurance Company, Appellants, 
: VETSUS 
GEORGE D. ALLEN. 

I, Charles Hamlin, one of the commissioners of the circuit court 
of the United States within the first cireuit and district of Maine, 
duly appointed by .said circuit court to take acknowledgements of 
bail and aflidavits, and also to take depositions of witnesses In evil 
causes depending in the courts of the United States, pursuant to 
the provisions of the acts of Congress in that behalf and pursuant 
to the commission hereto annexed, issued out of the Supreme Court 
of the United States, and bearing date the 24th day of December, 

A. D. 1886, and to me directed, do hereby certify as follows: 
S7 That 1 did eall and cause to be and personally appear before 

ine, at my office in the city of Bangor, State of Maine, to wit, 
room number three, Larabus block, Main street, West Market square, 
Edward Bowdoin Nealley, William Burrill Snow, Arthur Francis 
Stetson, and Arad Thompson to testify, and the truth to say, on the 
fifteenth, seventeenth, and eighteenth days of January, A. D. 1887, 
on the part and behalf of the appellants in two certain civil causes 
or matters of controversy now depending and undetermined in the 
Supreme Court of the United States at Washington, in the district 
of Columbia, wherein the Merchants’ Mutual Insurance Company 
are appellants and Silas Weeks is appellee, and said Merchants’ 
Mutual Insurance Company are appellants and George D. Allen is 
appellee. 

And the said Edward Bowdoin Nealley, being about the age of 
forty-nine years; the said Wilham Burrill Snow, being about the 
age of thirty-one years; the said Arthur Francis Stetson, being about 
the age of thirty-two years, and the said Arad Thompson, being 
about the age of seventy-five years, and having been by me severally 
cautioned and sworn to testify the truth, the whole truth, and noth- 
ing but the truth in the matter of controversy aforesaid, I did care- 

fully examine the said Edward Bowdoin Nealley, William 
SS Burrill Snow, Arthur Franeis Stetson, and Arad Thompson, 

and they did thereupon depose, testify, and say as follows in 
the sheets next hereafter following : 


Soy Deposition of Kedward Bowdoin Ne all Y. 


I, Edward Bowdoin Nealley, upon my solemn oath, being duly sworn 
according to law, depose and say in answer to the interrogatories 
propounded to me in the foregoing commission, as follows—that is 
to suy: 


SR ORE GIES COE AMEE ES 6 SF 
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To the first interrogatory I answer: That my full name is Edward 
Bowdoin Nealley ; my age ts forty-nine years; I reside in Bangor, 
Maine; my occupation is president of the Merchants’ Insurance 
Company, having its office in Bangor aforesaid; [I have resided in 
Bangor twenty years, and have been employed as president of said 
insurance company less than one year. 

To the second interrogatory I answer: The Merchants’ Insurance 
Company Las not effected such insurance; but Lunderstand that its 
predecessor, the Merchants’ Marine Insurance Company, has. 

To the third interrogatory Tanswer: I have no knowledge 

‘To the fourth interrogatory I answer: I cannot. 

‘To the fifth interrogatory I answer: There is an error m 

JO calling me to testify in this case, as the ease was one in which 

the Merchants’ Marine Insurance Company, of which Moses 

Giddings is president, was interested, and not the Merchants [nsur- 

ance Company, of which [am president. [I have consequently no 

knowledge of any matters in the case, but Williain b. Snow, seere- 
iuary of the Merchants’ Insurance Company, has. 

EDWARD B. NEALLEY 


Deposition of William Burrill Snow 


I, William Burrill Snow, upon my solemn oath, being duly sworn 
according to law, depose and say in answer to the interrogatorics 
propounded to me in the foregoing commission as follows—tliat is to 
say : 

To the first interrogatory I answer: My full name is William 

jurrill Snow; my age is thirty-one years; I reside in Brewer, 
Maine; my occupation is secretary of the Merchants’ Marine [nsur- 


ance Company, now being wound up, and I am secretary of the 
Merchants’ Insurance Company, doing business in Bangor, 
91] Maine; I have been secretary of the first-named company 


since May, 1881, and of the last-named company since Febru- 
ary, 1586. 

To the second interrogatory I answer: The Merchants’ Insurance 
Company, now doing business, did not. The Merchants’ Marine In- 
surance Company did have a risk of four thousand dollars on the 
freight of the ship Orient, insured under open poliey of I. and EF. 
Reed, of Bath, Maine. It was etlected by F. and E. Reed on account 
of whom it may concern. 

To the third interrogatory I answer: We paid said T°. and FE. 
Reed four thousand dollars for total loss of same October tenth, 1882, 
and we also paid the same parties two hundred and one dollars and 
seventy-six cents for general average claim on same April tenth, 
1883, taking the receipt of said F. and E. Reed. We paid said sums 
upon the abandonment of Silas Weeks, a true copy of which I annex 
to this deposition, marked Exhibit A, C. H., com’r. I do not recol- 
lect that any other or further proof of loss was required. 

To the fourth interrogatory I answer: I produce and annex 
92 a copy of the open policy on which ar insurance was effected 
and containing a copy of the entry of the risk inquired of, 
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S6 District OF MAINE, 88: 
Supreme Court of the United States. October Term, 1886. 
Nos. 77 and 78. - 


Miencuants’ Muruan Insurance Company, Appellants, 
Versus 
Siras WEEKS. 
Mercuants’ Mutruar Insurance Company, Appellants, 
VETSUS 
GEORGE D. ALLEN. 


[Charles Hamlin, one of the commissioners of the circuit court 
of the United States within the first circuit and district of Maine, 


duly appointed by said circuit court to take acknowledgements of 


bail ana aflidavits, and also to take depositions of witnesses in elvil 
causes depending in the courts of the United States, pursuant to 
the provisions of the acts of Congress in that behalf and pursuant 
to the commission hereto annexed, issued out of the Supreme Court 
of the United States, and bearing date the 24th day of December, 

A. D. 1886, and to me directed, do hereby certify as follows : 
87 That I did call and cause to be and personally appear before 

me, at my office in the city of Bangor, State of Maine, to wit, 
room number three, Larabus block, Main street, West Market square, 
Edward Bowdoin Nealley, William Burrill Snow, Arthur Francis 
Stetson, and Arad Thompson to testify, and the truth to say, on the 
fifteenth, seventeenth, and eighteenth days of January, A. D. 1887, 
on the part and behalf of the appellants in two certain civil causes 
or matters of controversy now depending and undetermined in the 
Supreme Court of the United States at Washington, in the district 
of Columbia, wherein the Merchants’ Mutual Insurance Company 
are appellants and Silas Weeks is appellee, and said Merchants’ 
Mutual Insurance Company are appellants and George D. Allen is 


appellee. 


And the said Edward Bowdoin Nealley, being about the age of 


forty-nine years; the said William Burrill Snow, being about the 
age of thirty-one years; the said Arthur Francis Stetson, being about 
the age of thirty-two years, and the said Arad Thompson, being 
about the age of seventy-five years, and having been by me severally 
cautioned and sworn to testify the truth, the whole truth, and noth- 
ing but the truth in the matter of controversy aforesaid, I did care- 
fully examine the said Edward Bowdoin Nealley, William 
SS Burrill Snow, Arthur Francis Stetson, and Arad Thompson, 
and they did thereupon depose, testify, and say as follows in 
the sheets next hereafter following : 
Sv Deposition of kdward Bowdoin Neall VE 
I, Edward Bowdoin Nealley, upon my solemn oath, being duly sworn 
according to law, depose and say in answer to the interrogatories 
propounded to me in the foregoing commission, as follows—that is 
tO SUuy: 


| 
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To the first interrogatory I answer. That my full name is Edward 
Bowdoin Nealley ; my age is forty-nine years; I reside in Bangor, 
Maine; my occupation is president of the Merchants’ Insurance 
Company, having its office in Bangor aforesaid; [ have resided in 
Bangor twenty years, and have been employed as president of said 
insurance company less than one year. 

To the second interrogatory I answer: The Merchants’ Insurance 
Company Las not effected such insurance; but L understand that its 
predecessor, the Merchants’ Marine Insurance Company, has. 

To the third interrogatory I answer: I have no knowledge 

To the fourth interrogatory I answer: [ cannot 

To the fifth interrogatory I answer: ‘There is an error in 

90 calling me to testify in this case, as the case was one in which 

the Merchants’ Marine Insuranee Company, of which Moses 

Giddings is president, was interested, and not the Merchants’ Insur- 

ance Company, of which Iam president. [I have consequently no 

knowledge of any matters in the case, but William B. Snow, seere- 
tury of the Merchants’ Insurance Company, has. 


KDWARD b. NEALLEY 
Deposition of William Burrill Snow. 


I, William Burrill Snow, upon my solemn oath, being duly sworn 
according to law, depose and say in answer to the interrogatorics 
propounded to me ir the foregoing commission as follows—tliat is to 
say : 

To the first interrogatory I answer: My full name is William 
Burrill Snow; my age is thirty-one years; I reside in Brewer, 
Maine; my occupation is seeretary of the Merchants’ Marine Insur- 
ance Company, now being wound up, and [ am seeretary of the 

Merchants’ Insurance Company, doing business in Bangor, 
91 Maine; I have been secretary of the first-named company 

since May, 1881, and of the last-named company since Febru- 
ary, 1586. 

‘To the second interrogatory I answer: The Merchants’ Insurance 
Company, now doing business, did not. ‘The Merchants’ Marine In- 
surance Company did have a risk of four thousand dollars on the 
freight of the ship Orient, insured under open poliey of I. and E. 
Reed, of Bath, Maine. It was effected by F. and E. Reed on account 
of whom it may concern. 

To the third interrogatory I answer: We paid said I. and EF. 
Reed four thousand dollars for total loss of same October tenth, 1SS2, 
and we also paid the same parties two hundred and one dollars and 
seventy-six cents for general average claim on same April tenth, 
1885, taking the receipt of said F. and FE. Reed. We paid said sums 
upon the abandonment of Silas Weeks, a true copy of which [ annex 
to this deposition, marked Exhibit A, C. H., com’r. I do not recol- 
lect that any other or further proof of loss was required. 

‘To the fourth interrogatory I answer: I produce and annex 
92 a copy of the open policy on which said insurance was effected 
and containing a copy of the entry of the risk inquired of, 


sm He - 
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marked Exhibit B,C. H., com’r. I have already annexed to this 
deposition in my answer to the third interrogatory a copy of the 
only proof of loss, so faras I know; it is marked Exhibit A, C. H., 
ecom’r. I also produce and annex to this de position a copy of the 
two receipts given for the payment of the lesses by F. and E. Reed. 
They are ‘marked Exhibits C' and C®, C. H., com’r, respectively. 

To the fifth interrogatory I answer: I produce and annex to this 
deposition a copy of two telegr: ams received from F. and E. Reed, 
marked Exhibits D! and D®, C. H., eom’r, respectively. ‘These tele- 
grains contain all the facts inquired of in this interrogatory in my 
knowledge, so far as material, except a copy of the application for 
said insurance, annexed hereto, marked Exhibit D®, C. H., com’r. 


WM. B. SNOW. 


Deposition of Arthur Francis Stetson. 


[, Arthur Francis Stetson, upon my solemn oath, being duly 
sworn according to law, depose : and say, in answer to the interroga- 
tories propounded to me in the foregoing commission, as fol- 

93 lows—that is to say: 

To the first interrogatory | answer : My full name is Arthur 
Francis Stetson; my age is thirty-two years; I reside in Bangor, 
Maine; my oecupation is secretary of the Union Insurance Com- 
pany, having its place of business in Bangor; I have resided in 
Bangor since August, 1874, and been thus employed ever since. 

To the second interrogatory I answer: My company did effect a 
policy of insurance en the freight of ship Orient for the voyage 
stated, and said policy was dated July 29th, 1882. The amount 
thereof was two thousand dollars on the freight of said ship, in the 
name of F. and E. Reed for whom it concerned, and was payable 
in case “4 loss to said F. and E. Reed or order; said insurance was 
effected by sail F. and E. Reed. 

To the third interrogatory I answer: There has been an amount 
paid on said policy, On October twelfth, 1882, a total loss of two 
thousand dolls ae was paid by my company to said F. and . Reed. 
On the seventh day of July, 1883, I find that the sum of ninety-two 
dollars and fifty-four cents was paid to said F. and E. Reed, asa 

ecneral average loss under said policy. Both sums were paid 
04 on account of Silas Weeks. 

The first document in the nature of proof of loss 1s a letter 
of abandonment signed by F. and E. Reed and Silas Weeks, a copy 
of which I annex to this deposition, marked Exhibit IF, C. H., 
com. 

We also received a general average adjustment made by Edward 
[vy, which, I think, we returned. 

To the fourth interrogatory I answer: 1 produce and annex hereto 
a copy of the policy No. re issued by the Union Insurance Com- 
pany, marked Exhibit G, C. H., com’r., and under which said Toss 
was paid. 

The only proof of loss Tum now able to produce is the letter of 
abandonment already referred to in my deposition and marked Ex- 
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hibit F, C. H., com’r. ITalso produce and annex hereto a copy of 
the receipts given by F. and E. Reed for the payment of the loss. 
They are marked Exhibits H! and H?’, C. H., com’r., respectively. 

To the fifth interrogatory | answer: I know nothing more of my 
own knowledge which is material, exeept the facts which appear in 
the application for said insurance, of which I hereto annex a copy, 
marked Exhibit J, C. H., com’r, and two telegrams relating to the 
case, copies of which I annex, marked Exhibit K' and K*, C. H., 
com'r, respectively. 


ARTHUR F. STETSON., 
95 Deposition of Arad Thompson 


I, Arad Thompson, upon my solemn oath, being duly sworn ac 
cording to law, depose and say, in answer to the interrogatories pro- 
pounded to me in the foregoing commission, as follows—that is to 
Say : 

To the first interrogatory I answer: My full name is Arad Thomp- 
son; my age is seventy-five years; I reside in the city of Bangor, 
Maine; my occupation is president of the Union Insurance Com- 
pany ; have resided in Bangor fifty-four years and been the presi- 
dent of the Union Insurance Company thirteen years. 

To the second interrogatory I answer: We did. We insured two 
thousand dollars on the freight of the ship Orient on a voyage at 
and from Ship Island to Liverpool, July 29, 1882, at the rate of two 
and one-half per cent. premium, amounting to (with policy) fifty- 
one dollars; it was effected by F. and E. Reed, insurance brokers, 
Bath, Maine, for whom it concerns, payable to them or order. 

To the third interrogatory I answer: There has. Two thousand 

dollars paid October twelfth, 1882, and ninety-two dollars 
O65 and fifty-four cents July seventh, 1883, on general average 

claim to I’.and E. Reed; beth losses were on account of Silas 
Weeks. The first documentary proof of loss was the letter of 
abandonment signed by F. and Kk. Reed and Silas Weeks, a copy of 
which is annexed to the deposition of Mr. Arthur IF. Stetson, seere- 
tary of the Union Insurance Company, given in this case and 
marked Exhibit F, C. H., com’r, and to which I now refer as part 
of my answer to this interrogatory. I think a general average ad- 
justment made by Edward Ivy was received at our oflice but re- 
turned. 

To the fourth interrogatory [ answer: The secretary of our com- 
pany has furnished the papers called for and annexed them to his 
deposition, marked Exlnbit G, H', and IH?, C. H.,com’r, respectively, 
all of which I refer to as my answer to this interrogatory. 

To the fifth interrogatory I answer: | know nothing of my know!l- 
edge beside the facts appearing in exhibits marked J and K! and 
K*, C. H., commissioner, annexed to Mr. Stetson’s, our sec’y’s, depo- 
s-tion. 

ARAD THOMPSON, 


6—77 
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Exuipit A. C. H. Com’r. 


48 CARONDELET STREET, 
New OrvEANs, Sept’r 25, 1882, 


The Merchants’ Mutual Ins. Co., Bangor, Me. 

GENTLEMEN: The ship “Orient” was wrecked on the high seas 
by and during the storm which prevailed on the Sth & 9th instant, 
in consequence whereof, and to avoid certain death, she was aban- 
doned by her officers, men, and all on board and left to the merey 
of the waves. After this absolute abandonment she was taken pos- 
session of as an abandoned wreck by salvors, who have brought ber 
into this port and now hold possession of her as salvors. You will 
please take notice that I do by these presents formally abandon the 
said wreck to your company as a total loss under my policy, No. 
890, on her, insured by your company, dated July 29, $2, and I 
hereby demand from your company payment of the sum covered 
by said policy as a total loss. You will, of course, take such steps 
in the premises as your interest may require. 

Yours respectfully, 


(Signed) = SILAS WEEKS, 
(Signed) F. & E. REED, 


Per WEEKS. 


9§ Exuipit B. C. H., Com’r. 
Copy. No. 890. 


Privilege to deviate not exceeding six months at an equitable rate 
of premium. 


‘bjs understood that .. +e president and directors of the Merchants’ 
the assurers are not in Marine Insurance Co., Bangor, do by these pres- 
any case to be amie TOP . « . . ° 
loswordamagetoanother ents cause F. and E. Reed, on account of whom it 


Fea se or her eargo hy ‘of . ‘ 
venicion with the vessel CONCerns, loss, if any, payable in the city of Bangor, 


collision with the vessel 


mayeng theared to F. and E. Reed, to be insured, lost or not lost, 
Sum insured, $. on vessels, treights, & cargoes one hundred thou- 
Vessel valued ats—. sand dollars, at and from pert or ports in the 


United States and foreign countries to other ports 
in the United States and foreign countries, with 
such other risks as may be agreed on as per in- 
dors-ment hereon accepted by this company, not 
its to exceed $5,000 by any one vessel; the risk to 
ott ix especially agreed attach from time of mailing letter of advice 
one-third fornew,on the t0 the Co., in Bangor, advising them of the 
‘xpenvre of remetaliing, ae ‘ , ra . ‘ 
including docking and risk ; the Co. having the privilege of cancelling 
Miscths erogad 0 katt the risk on receipt of advice ; the Co. to cover 
per cent. of the cost of the risk until the assured receive notice of can- 
remetalling, dockage, . , . : 
and calking, after de- Cellation. It is understood that either party is at 


lucting the value of tl . ; ‘ gees 
old copper and nails, for liberty to cancel this policy on giving the other 


— valued at 8. 
Premium, $— 


Policy, $1 ow 
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each and every month written notice to that effect, which is not, however, 


hen ithe vessel at the to prejudice any risk then pending. | 

if it has been on three If on a passage at the end of the term, the risk 
vty Lorne by the im to continue at pro rata premium until twenty-four 
sed ll be ee wee kes, hours after arrival at the port of destination, and 


hotiom, the same rule no longer, either on bull or freight; and in case 
and calking of loss under this clause, three months additional 
Expires Dee. 31, ss. Premium is warranted by the assured— 
Beginning the adventure as aforesaid, and to 
continue during the voyage aforesaid on the vessel until she shall 
be arrived and moored at anchor twenty-four hours in safety, and 
on the property until landed. 

And it shall be lawful for the said vessel, in her voyage, to pro- 
ceed and sail to, touch, and stay at any ports or places, if thereunto 
obliged by stress of weather or other unavoidable accidents, without 
prejudice to this insurance. 

Touching the adventures and perils which the said assurers are 
contented to bear and take upon them in this voyage—they are of 
the seas, fire, barratry of the master (unless the insured be owner or 
part owner of the vessel), and of the mariners, and all other losses 
and misfortunes which have or shall come to the damage of the said 
property, or any part thereof, to which insurers are liable by the 
rules and customs of insurance in Boston, subject to the conditions 
and provisions contained or referred to by clauses in this policy : 
Provided, That the insurers shall not be liable for any partial loss on 
Russia hemp, bempen yarns, flax, tobacco, cigars, oil cake, rattan, 
and matting, unless the loss amount to twenty per cent. on the whole 
aggregate value of such articles; nor for any partial loss on salt- 
petre, nitrate soda, soap, rice, madder and madder root, coffee, pepper, 
gunny cloth, gunny bags, twine, jute, jute butts, skins, and East India 
hemp, unless the loss amount to ten per cent. on the whole aggre- 
gate value of such articles; nor for any partial loss on sugar, flax- 
seed, bread, and linseed, unless the loss amount to seven per cent. 
on the whole aggregate value of such articles; nor for any partial 
loss on salt, grain, fish, fruit, hides, hide cuttings, horns, hops, or other 
voods that are esteemed perishable in their own nature, or the 
freight thereon, unless it amount to seven per cent. on the whole 
aggregate value of such articles, and happen by stranding; nor for 
leakage of oil, molasses, or other liquids, or the freight thereon, un- 
less it be occasioned by stranding or collision with another vessel ; 
nor for any claim for damage on railroad iron or steel rails, lumber, 
dry goods, coal, marble, stone, slate, or bricks, but lable fér a total 
loss of a part if amounting to five per cent. on the whole aggregate 
value of such articles; nor for any partial loss or damage to bar, 
bundle, rod, hoop, plate, and sheet iron, stoves, or other castings, 
iron pipes, chains, anvils, wire of all kinds, tin plates, steel, cement, 
rags, paper stock, clocks, sumac, furniture, willow-ware, wicker-ware, 
pictures, musical instruments, looking-glasses, carriages, nails, cutlery, 
matches, sewing or other machines, meal, apples, or other country 
produce, or the freight thereon, ship stores, dry paints, fire-crackers 
and other fire-works, gunpowder, canary seed, yellow berries, canned 
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goods, and all liquids, vegetables, cream tartar, and other chemicals, 
wooden ware, zine, burlaps, bleaching powder, soda chemicals, pearl, 
ash, and China clay, guano or fertilizers, hardware, stoneway, hay, 
plaster, straw goods, dye woods and other dye-stutls, plate-glass, 
window-glass, crockery and glass-ware, or other articles liable to 
breakage, cassia in mats, linseed in pockets, and goods stowed loose 
or used for dunnage; nor for any partial loss on other goods, or on 
the vessel or freight unless it amount to five per cent., exclusive, In 
each Case, of all charges and eCXpelises incurred for the purpose of 
ascertaining and proving the loss; but the owners of such goods 
shall recover on a general average. It is further provided that the 
insurer shall not be liable for any partial loss or particular average 
on vessel unless it amounts to five hundred dollars, net, on vessels 
valued at ten thousand dollars or less. All risks insured as under 
deck, unless otherwise agreed. It is further agreed that the highest 
valuation under which the vessel is Insured, in any policy, shall be 
the basis for ascertaining a technical total loss of freight under this 
policy. In all cases of loss by jettison the same shall be settled on 
the principle of general average only. It is further agreed that the 
insurers shall not be liable for damage or injury to goods by damp- 
ness, rust, change of flavor, or by being spotted, discolored, musty, 
or mouldy, unless the same be caused by actual contact of sea water 
with the articles damaged, occasioned by sea perils. And it Is 
further agreed that the insurers shall not be answerable for loss or 
damage, by wet or exposure to the elements, of goods insured as on 
deck, nor for any other loss on the same, unless it amount to twenty 
per cent., and then for the excess above fifteen per cent. only; nor 
for any loss occasioned by jettison of deck cargo; nor to replace what 
the insured has contributed in respect thereof. In case of damage 
by perils of the sea to dry goods the loss shall be ascertained by a 
separation and sale of the portion only of the contents of the pack- 
ages so damaged, and not otherwise ; and the same practice shall ob- 
tain as to all other merchandise as far as practicable. In the 
Insurance of profits or commissions the insurers shall not be lable 
for any greater rate per cent. of partial loss than may be paid on the 
property from which they are expected to arise, but are entitled to 
the same per cent. of salvage. This company is not liable for any 
general average claim arising from a loss of ice, in whole or in part, 
unless occasioned by jettison, nor for general average, nor for partial 
or constructive total loss on said ice, nor for the loss of said ice in 
case the ship is obliged to make a port of distress, but only for the 
total destruction of the article. by stranding, sinking, or fire; nor 
for any loss of freight on ice or lime unless the entire quantity 
shipped shall be destroyed because of stranding, sinking, or fire. 


ln case of general average the insurers shall not be lable to con- 


tribute upon a sum greater than the amount insured ; and in ease of 


any loss or misfortune it shall be lawful for the insured, his or their 
factors, servants and assigns, to sue, labor, and travel for, in, and 
about the defence, safeguard, and recovery of the said property, or 
any part thereof, without prejudice to this insurance ; to the charges 
whereof the said insurance company will contribute in proportion 


' 
i 


—— - 
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as the sum insured is to the whole sum at risk, and the acts of the 
insured or insurers in recovering, saving, and preserving the 
property insured in case of disaster shall not be considered a 
Waiver or acceptance of an abandonment ; and so the president and 
directors of the said insurance company are contented, and do here- 
by bind the capital stock and other common properiy of the said 
insura.ice company to the insured, his or their executors, adminis- 
trators and assigns, for the true performance of the premises, con- 
fessing themselves paid the consideration due unto them for this in- 
surance by the insured at and after the rate of , as endersed. 

Prohibited from the river and Gulf of St. Lawrence, Northumber- 
land Straits, Cape breton, and Black Sea bet ween October | and May 
1, and from all guano or phosphate islands (except the Peruyian) 
Gulf of Campeachy (meaning so much of the Gulf of Mexico as is 
situated south of a line drawn from Cape Catouche to the mouth of 
the ‘Tampico river), ports in Greenland; also from loading grain in 
bulk (except coastwise in United States north of Cape Hatteras), from 
loading naphtha, from loading nore than registered tonnage of 
marble or copper ore. 

Aud it is hereby agreed that if tiie msured shall have made any 
other insurance upon the property aforesaid prior in date to this policy, 
then the said assurers shall be answeravle only for so much as the 
amountofsuch priorinsurance may be deticicnt towards fully covering 
the property at risk, whether for the whole voyage or froin one port 
of lading or discharge to another; and the said insurance company 
shall return the premium, ora ratable part thereof, upon so much 
of the sum by them insured, or for such part of the voyage as they 
shall be exonerated from by such prior insurance, provided that no 
return premium shall be made for any passage whereon the risk has 
once commenced ; and in ease of any insurance upon the said prop- 
erty, whether it be for the whole or part of the voyage subsequent 
in the date this policy, the said insurance company shall neverthe- 
less be answerable to the full extent of the sum by them herein in- 
sured without right to claim contribution from such subsequent in- 
surers, and shall accordingly be entitled to retain the premium by 
them received in the same tanner as if no such subsequent insur- 
ance had been made, and in case of loss such loss shall be paid in 
sixty days after proof and adjustment thereof, the amount of the 
premium note, without discount, if unpaid, and all sums due to the 
company from the insured, when such joss becomes due, being first 
deducted, and all sums coming due being first paid or secured to the 
satisfaction of the said president and directors, they discounting in- 
terest for anticipating payment. It is also agreed that, in case of 
capture or detention, when those risks are assumed by this company, 
the insured shall not have a right to abandon therefor until proof 
is exhibited of condemnation or of the continuance of the detention 
by capture or other arrest for at least ninety days, and that the tn- 
sured shall not abandon in consequence of the port of destination 
being blockaded or rendered unsate, but the vessel shall in such ease 
have liberty to proceed to another safe port not blockaded and there 
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end the voyage or wait a reasonable time for the blockade of the 
original port ‘of destination to be raised. 

It is also agreed that the insurers shall not be answerable for any 
charge, damage, or loss which may arise in consequence of capture, 
seizure, or detention from the act of the government or people of 
any seceding or revolting State or States of the United States, or of 
any other power or persons, or the consequences of any attempt 
thereat, or for or on account of illicit or prohibited trade or trade in 
articles contraband of war; but the judgment of a foreign consular 
or colonial court shall not be conclusive upon the parties as to the 
fact of there having been articles contraband of war on board or as 
to the fact of an attempt to trade in violation of the laws of nations. 
It is also agreed that this insurance shall be void in ease this policy 
or the interest insured thereby shall be sold, assigned, transferred, or 
pledged without the previous consent in writing of the insurers. It 
is also agreed that the insured shall not have the right to abandon 
the vessel for the amount of damage merely, unless the amount 
which the insurers would be liable to pay under an adjustment, as 
of a partial loss, shall exceed half the value of said vessel as. de- 
clared in this policy, and when a vessel is in a port where she can 
lay in safety she shail in no ease be sold for or on account of the in- 
surers until the estimated cost of repairs have been communicated 
to them and their consent to the sale obtained, and in case of a total 
loss of the vessel, with salvage, the amount allowed out of the sal- 
vage to the officers and crew tor wages earned or services rendered 
previously to the loss shall be considered as so much of the sa! vage 
upplicd to the use of the ship-owners, even although the same should 
be allowed or paid under the name of salvage and not as wages, and 
shall accordingly be deducted in adjusting the loss. It is further 
agreed that if any dispute shall arise relating to a loss on this policy 
it shall be submitted to the ey 0 and determination of arbi- 
trators mutually chosen, whose award in writing shall be conclusive 
and binding on all parties. 

It is also agreed that all claims under this policy shall be void 
unless prosecuted within one year from date of loss. 

The company is not lable for wages or provisions, except in gen- 
eral average, when customary at port of destination. 

In witness whereof tthe Merchants’ Marine Insurance Company 
ave caused these presents to be signed by their president and secre- 
tary, at their office in Bangor, the second day of January, in the 
year of our Lord one thousand eight hundred and eighty- two. 


(Signed) | M. GIDDINGS, President. 
(Signed) WM. B. SNOW , Secretary. 
99 Copy of Entry. 
[SSz. 
July 29. Ship “ Orient,” Ship Island to Liverpool : 
S4,000 on freight (a 25 % = aloo. 
100 | Eudorsed:] Copy. Please read your policy. F. and E. 


Reed. Merchants’ Marine Insurance Company, Bangor 
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Maine. No. 890. Open policy. 8— at — percent. $—. Policy, 
1.00. $—. : : 
101 (Copy.) 


Exuipir C!.. C. H., Com’r. 
£4 000. Bancor, Octo. 10, 1882. 
Received of Merchants’ Marine Insurance Co. four thousand dol- 
lars in full for loss on ship “ Orient,” as per policy No. S90. 
(Signed) FP. & E. REED 


(Copy.) 
Exatpir C*. C. H., Com’r. 
$201.76. SATIL, April 7, ISS5 
Received of Merchants’ Marine Insurance Co. two hundred & 
one & ;',6, dollars, being for gen’l average claim under open policy, 
890, freight ship “ Orient,” as per statement of Edward_ Ivy Noy. 
10, ’S2. 
(Signed) F. anp E. REED, 
Per WEEKS. 


102 (Copy.) 
Exurrit D'. GC. H., Com’r. 
The Western Union Telegraph Company 
Norvin Green, president ; Thos. T. Eckert, general manager. 


Send the following message, subject to the terms printed on the 
> > ? e 
back hereof, which are hereby agreed to : | 
Batu, July 28, 182. 
To Merchants’ M. Ins. Co., Bangor: 
What rate shall we enter four thousand freight, ship “ Onent,” 
timber-loaded, Ship Island Liverpool ” 
(Signed) F. & E. REED. 


(Replied, 2} %.) 
reas Read the notice and agreement on the back of this blank. sy 


103 All messages taken by the Western Union Telegraph Com- 
pany subject to the following terms: 

To guard against mistakes or delays the sender of a message 
should order it repeated—that is, telegraphed back to the originating 
office for comparison. For this one-half the regular rate is charged 
in addition. It is agreed between the sender of this message and 
this company that said company shall not be liable for mistakes or 
delays in the transmission or delivery or for non-delivery of any un- 
repeated message, whether happening by negligence of its servants 
or otherwise, beyond the amount received for sending the same, nor 
for mistakes or delays in the transmission or delivery or for non- 


AS MERCITANTS MUTUAL INS. CO. VS. G. D. ALLEN AND 


ceived for sending the same, unless specially insured, nor in any 
case for delays arising from unavoidable interruption in the working 
of its lines, or for errors in cipher or obscure messages, and this 
company is hereby made the agent of the sender, without liability, to 
forward any message over the lines of any other company when 
necessary to reach its destination. 

Correctness in the transmission of messages to any point on the 
lines of this company can be insured by contract in writing, stating 
avreed amount of risk, and payment of premium thereon at the fol- 
lowing rates, in addition to the usual charge for repeated messages, 
viz: One per cent. for any distance not exceeding 1,000 miles and 
two per cent, for any greater distance. No employee of the com- 
pany is authorized to vary the foregoing. 

No responsibility regarding messages attaches to this company 
until the same are presented and accepted at one of its transmitting 
oflices, and if a message is sent to such office by one of the com- 
pany’s messengers he acts for that purpose as the agent of the 
sender. ; 

Messages will be delivered free within the established free-delivery 
limits of the terminal office. For delivery at a greater distance a 
special charge will be made to cover the cost of such delivery. 

The company will not be liable for damages in any case where the 
claim is not presented in writing within sixty days after sending the 
messave. 


delivery of any repeated message beyond fifty times the sum _ re- 


NORVIN GREEN, President. 
THOS. 'T. ECKERT, General Manager. 


104 (Copy.) 
Exuipir D*. C. H., Com’r. 
The Western Union Telegraph Company. 
Norvin Green, president; Thos. T. Eckert, general manager. 

Send the following message, subject to the terms printed on the 
back hereof, which are hereby agreed to: 

SATH, July 29, 1882. 
To Merchants’ M. Ins. Co., Bangor, Me. : 

ITave entered four thousand, “ Orient,” freight; ship sails next 
week. 

(Signed) nh & Kb. REED. 
roar’ Read the notice and agreement on the back of this blank. “ay 
105 All messages taken by the Western Union Telegraph Com- 

pany subject to the following terms: 

To guard against mistakes or delays the sender of a message 
should order it repeated—that is, telegraphed back to the originating 
oflice for comparison. For this one-half the regular rate is charged 
in addition. It is agreed between the sender of this message and 


‘~—eaneae = 


| 
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this company that said company shall not be liable for mistakes or 
delays in the transmission or delivery or for non-delivery of any un- 
repeated message, whether happening by negligence of its servants 
or otherwise, beyond the amount received for sending the same, nor 
for mistakes or delays in the transmission or delivery or for non- 
delivery of any repeated message beyond fifty times the sum re- 
ceived ior sending the same, unless specially insured, nor in any 
case for delays arising from unavoidable interruption in the work- 
ing of its lines, or for errors in cipher or obscure messages, and this 
company is hereby made the agent of the sender, without liability, 
to forward any message over the lines of any other company when 
necessary to reach its destination. 

Correctness in the transmission of messages to any point on the 
lines of this company ean be insured by contract in writing, stating 
agreed amount of risk, and payment of premium thereon at the fol- 
lowing rates, in addition to the usual charge for repeated messages, 
viz: One per cent. lor any distance not exceeding 1,000 miles and 
LWo per cent. for any ereater distance. No employee of the COMMpAany 
is authorized to vary the foregoing. 

No responsibility regarding Messages attaches to this company 
until the same are presented and accepted at one of its transmitting 
offices, and if a message is sent to such oflice by one of the company’s 
MesschnLeers he acts for that purpose as the agent of the seader. 

Messages will be delivered free within the established free-delivery 
limits of the terminal office. For delivery at a greater distance a 
special charge will be made to cover the cost of such delivery. 

The company will not be lable for damages in any case where 
the claim is not presented in writing within sixty days after sending 
the message. 

NORVIN GREEN, President. 
THOS. T. ECKERT, General Maneger. 


106 (Copy.) 
Exninit D*. C. H., Comr. 
To the Merchants’ Marine Insurance Company of Bangor, Maine: 
No. —. 
enter on open policy No. SO, made for A, of ——, on account 


of , $4,000 on freight on board the ship “¢ rient,” aut and from 
Ship Island to Liverpool, valued at 5 lime of satling, ——. 


. . . esd ‘ 
This insurance to be subject to the terms and conditions of the 
printed form of policy now in use by this company. 


Master’s name? 
Where built and when ? ——. 
Tonnage? ——. 

When last coppered ? — -. 
Laden with? Timber. 

Where is vessel ? Ship Island. 
When last inspected ? ——. 


~ me 
gree 
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Present condition ? —— 


Vessel’s rate? 


Premium? 23 
Bath, July 29, 1882. 


(Signed) 


per cent., $100. 


r. & EF. REED, Applicants, 
Per WEEKS. 
Copy. 
Exuipit F. C. H., Com’r. 
New ORLEANS, Sept. 25, 1882. 


The Union Insurance Co., Bangor, Maine. 

GENTLEMEN: The ship “ Orient” was wrecked on the high seas 
by and during the storm which prevailed on the 8th and 9th in- 
stant; in consequence whereof, and to avoid certain death, she was 
abandoned by her officers, men, and all on board, and left to the 
mercy of the waves. 

After this absolute abandonment she was taken possession of as 
an abandoned wreck by salvors, who have brought her into this 
port and now hold possession of her as salvors. You will please 
take notice that I do, by these presents, formally abandon the said 
wreck to your company as a total loss under my _ policy, No. 8876, 
issued by your company, and I hereby demand from your company 
payment of the sum covered by the said policy asa total loss. You 
will, of course, take such steps in the premises as your interest may 


require. 


Yours respectfully, 


(S'g’d) 
(S’g’d) 


108 


It is understood that 
the assurers are not in 
any case to be liable for 
loss or damage to an- 
other vessel or her cargo 
by collision with the ves- 
se! hereby insured. 


Sum insured, $2,000. 
Vessel valued at —. 
— valued at $-. 


PO. .. cinnsonnes S50 
PT seciesenes cvencenns 


$51 (Hd 


It is especially agreed 
that, nstead of deducting 
one-third for new on the 
expense of remetalling, 
including docking and 
ealking, there shall be 
deducted two and a half 
percent. of the cost of 
remetalling, dockage, 


SILAS WEEKS, 
F. & E. REED, 
Per WEEKS. 


EXHIBIT G. 
No. 8876. C. H., Com’r. 


The president and directors of the Union In- 
surance Company, Bangor, do by these presents 
cause I". & E. Reed, for whom it concerns—loss, if 
any, payable in the city of Bangor, to F. & E. 
Reed, or order—to be insured, lost or not lost, 
two thousand dollars on freight on board ship 
“ Orient,” at & from Ship Island to Liverpool— 

If,on a passage at the end of the term, the risk 
to continue at pro rata premium until twenty-four 
hours after arrival at port of destination, and no 
longer, either on hull or freight, and, in case of 
loss under this clause, three months’ additional 
premium is warranted by the assured— 

W hereof is master for this present voy- 
age, or whosoever else shall be master in the said 
vessel, or by whatsoever other name or names the 


—— > - 


a 


t 
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ad calking, ater de- said vessel, or master thereof, is or shall be named 
vit copper and nails for or called, beginning the adventure upon the said 
the metal shall have been as aforesaid, and to continue during the 
OF heiietaliing amiifi woyage aforesaid, on the vessel until she shall 
He een on eee be arrived and moored at anchor twenty-four 
horne by the insured’ hours in safety, and on the property until 
be ona single bottom the landed. 
poe wt poe «mg And itshall be lawful for the said vessel in her 
Warranted by the in- Voyage to proceed and sail to, touch and stay at, 
canal pon Aa any ports or places, if thereunto obliged by stress 


seizure, restraint bock- of weather or other unavoidable accidents, with- 
a, a ee ie oe udice to this Insurance. . 

from the act of the gov. ‘Touching the adventures and perils which the 
See ee oling Said assurers are contented to bear and take upon 


State or States of the them in this voyage, they are of the seas, fire, 


United States, or of any : 
other power or persons; barratry of the master (unless the insured be 
and also from any other 7. . 

lows whatever, occurring OWnNer of the vessel) and of the mariners, and all 
Wr hestraint. caeeping Other losses and misfortunes which have or shall 
wes uy barratry of ihe come to the damage of the said , or any part 
provided in the policy, thereof, to which insurers are liable by the rules 
any stipulations in this ne ; >. 4 . 

policy to the eontrary &Nd customs of insurance in Boston, subject to 
a the conditions and provisions contained or re- 
ferred to by clauses in this policy: Provided, That the insurers shall 
not be liable for any partial loss on Russia hemp, hempen yarns, 
flax, tobacco, cigars, oil cake, rattan and matting, unless the loss 
umount to twenty per cent. on the whole aggregate value of such 
articles; nor for any partial loss on saltpetre, nitrate soda, soap, rice, 
madder and madder root, coffee, pepper, gunny cloth, gunny bags, 
twine, jute, jute butts, skins, and East India hemp, unless the loss 
amount to ten per cent. on the whole aggregate value of such arti- 
cles ; nor for any partial loss on sugar, flax-seed, bread, and linseed, 
unless the loss amount to seven per cent. on the whole aggregate 
value of such articles; nor for any partial loss on salt, grain, fish, 
fruit, hides, hide cuttings, horns, hops, or other goods that are es- 
teemed perishable in their own nature, or the freight thereon, unless 
if amount to seven per cent.on the whole aggregate value of such 
articlesand happen by stranding; nor for leakage of oil, molasses, or 
other liquids, or the freight thereon, unless it be oceasioned by strand- 
ing or collision with another vessel ; nor for any claim for damage on 
railroad iron or steel rails, lumber, dry goods, coal, marble, stone, 
slate, or bricks, but liable for a total loss of a part if amdéunting to 
tive per cent. on the whole aggregate value of such articles ; nor for 
any partial loss or damage to bar, bundle, rod, hoop, plate, and 
sheet iron, stoves, or other castings, iron pipes, chains, anvils, wire of 
all kinds, tin plates, steel, cement, rags, paper stock, clocks, sumac, 
furniture, willow-ware, wicker-ware, pictures, musical instruments, 
looking-glasses, carriages, nails, cutlery, fire-crackers, and other tire- 
works, gunpowder, canary seed, yellow berries, canned goods, and 
all liquids, vegetables, cream tartar and other chemicals; wooden 
ware, zinc, burlaps, bleaching powders, soda, chemicals, pear] ash, and 
China clay, guano, hay, plaster, straw goods, dye woods, and other 


oS harac 
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dye-stuffs, plate glass, window-glass, crockery, and glass-ware, or 
otherarticles liable to breakage ; cassia in mats, linseed in pockets, and 
goods stowed loose, or used for dunnage; nor forany partial loss on other 
goods, or on the vessel or freight, unless it amount to five per cent., ex- 
clusive, in each case, of all charges and expenses incurred for the 
purpose of ascertaining and proving the loss; but the owners of such 
goods shall recover on the general average. It is further agreed that 
the highest valuation under which the vessel is insured in any policy 
shall be the basis for ascertaining a technical total loss of freight 
under this policy. In all cases of loss by jettison the same shall be 
settled on the principle of general average only. It is further agreed 
that the assurers shall not be liable for damage or injury to goods 
by dampness, rust, change of flavor, or by being spotted, discolored, 
musty, or mouldy, unless the same be caused by actual contact of 
sea water with the articles damaged, occasioned by sea perils. And 
it is further agreed that the insurers shall not be answerable for loss 
or damage by wet or exposure to the elements of goods Insured as on 
deck, nor for any other loss on the same unless it amount to twenty 
per cent., and then for the excess above fifteen per cent. only; nor 
for any general average or general contribution in’ case of the 
jettison of the deck cargo, nor to replace what the insured has con- 
tributed in respect thereof. In case of damage by perils of the sea to 
dry goods, cutlery, or other hardware, the loss shall be ascertained 
by il separation and sale of the portion only of the contents of the 
package so damaged, and not otherwise; and the same practice 
shall obtain as to all other merchandise as far as practicable. In 
the insurance of profits or commissions the Insurers shall not be 
liable for any greater rate per cent. of partial loss than may be paid 
on the property from which they are expected to arise, but are en- 
titled to the same per cent. of salvage. This company is not liable 
for any general average claim arising from a loss of ice, in whole or 
In part, unless occasioned by jettison, nor for general average, nor 
for partial or constructive total losson said ice, nor for the loss of said 
ice in) Cuse the ship IS obliged Lo Inake a port of distress, but only for 
the total destruction of thearticle by stranding, sinking, or fire; nor 
for any loss or freight on icc or lime, unless the entire quantity 
shipped shal] be destroved, because of stranding, sinking, or fire: 
and in case of loss or mjury to any part of a machine or other 
article, consisting when complete for sale or use, of several parts, the 
insurers are not to be liable for an amount exceeding the propor- 
tional value of the part lost or damaged. In case of general average 
the insurers shall not be liable to contribute upon a sum greater 
than the amount insured. And in case of any loss or misfortune, 
it shall be lawful for the insured, his or their factors, servants, and 
assigns, to sue, labor, and travel for, in and about the defence, safe- 
vuard, and recovery of the sald mane, OF Oy pra thereof, without 
prejudice to this insurance ; to the charges whereof the said insur- 
ance company will contribute in proportion as the sum insured ts to 
the whole sum at risk; and the acts of the insured or insurers in re- 
covering, saving and preserving the property insured in case of dis- 
aster, shall not bo considered a waiver or acceptance of an abandon- 


i 
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ment. And so the president and directors of the said insurance 
company are contented, and do hereby bind the capital stock and 
other common property of the said Insurance company to the in- 
sured, his or their executors, administrators, and assigns, for the true 
performance of the premises, confessing themselves paid the consid- 
eration due unto them for this insurance, by the insured, at and 
after the rate of two and one-half per cent. 

Prohibited from the river and gulf of St. Lawrence, Northumber- 
land Straits, Cape Briton, Pictou, and Black Sea between October 1 
and May 1; and from all guano or phosphate islands (except the 
Peruvian or Mexillones), Gulf of Campeachy (meaning so much of 
the Gulf of Mexico as is situated south of a line drawn from Cape 
Catouche to the mouth of the Tampico river), ports in Greenland ; 
also from loading grain (except in bags), United States coastwise ex- 
cepted, from loading naphtha, and from loading more than three- 
fourths of registered tonnage of marble. 

And it is hereby agreed that if the insured shall have made any 
other insurance upon the —— aforesaid prior in date to this policy, 
then the said assurers shall be answerable only for so much as the 
amount of such prior insurance may be deficient towards fully cov- 
ering the property at risk, whether for the whole voyage or from 
one port of lading or discharge to another; and the said insurance 
company shall return the premium, or a ratable part thereof, upon 
so much of the sum by them insured, or for such part of the voyage 
as they shall be exonerated from by such prior insurance: Provided, 
That no return premium shall be made for any passage whereon the 
risk has once commenced. And in case of any Insurance upon the 
said ——, whether it be for the whole or part of the voyage, subse- 
quent in the date to this policy, the saié insurance company shall 
nevertheless be answerable to the full extent of the sum by them 
herein insured, without right to claim contribution from such sub- 
sequent insurers, and shall accordingly be entitled to retain the pre- 
mium by them received in the same manner as if nosuch subsequent 
insurance had been made. And in ease of loss, such loss shall be 
paid in sixty days after proof and adjustment thereof, the amount 
of the premium note, without discount, if unpaid, and all sums due 
to the collpany from the insured, when such loss becomes due, be- 
ing first deducted and all sums coming due being first paid or se- 
cured to the satisfaction of the said president and directors, they 
discounting interest for anticipating payment. It is also agreed 
that in case of capture or detention, when those risks are assumed 
by this company, the insured shall not have a right to abandon 
therefor until proof is exhibited of condemnation or of the continu- 
ance of the detention by capture or other arrest for at least ninety 
days; and that the insured shall not abandon in consequence of the 
port of destination bemy blockaded or rendered unsafe, but the ves- 
se] shall in such case have liberty to proceed to another safe port not 
blockaded, and there end the voyage, or wait a reasonable time for the 
blockade of the original port of destination to be raised. 

It is also agreed that the Insurers shall not be answerable for any 
charge, damage, or loss which may arise in consequence of capture, 


te 
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seizure, or detention, or the consequences of any attempt thereat, or 
for or on account of illicit or prohibited trade or trade in articles 
contraband of war; but the judgment of a foreign consular, or colo- 
nial court shall not be conclusive upon the parties as to the fact of 
there having been articles contraband of: war on board, or as to the 
fact of an attempt to trade in violation of the laws of nations. It is 
also agreed that this insurance shall be void in case this policy or 
the interest insured thereby shall be sold, assigned, transferred, or 
pledged without the previous consent in writing of the insurers. It 
is also agreed that the insured shall not have the right to abandon 
the vessel for the amount of damage merely, unless the amount 
which the insurers would be liable to pay under an adjustment, as 
of a partial loss, shall exceed half the value of said vessel as declared 
in this policy; and when a vessel is in a port where she can lay in 
safety she shall in no case be sold for or on account of the insurers 
until the estimated costs of repairs have been communicated to them 
and their consent to the sale obtained ; and in case of a total loss of 
the vessel, with salvage, the amount allowed out of the salvage to 
the officers and crew for wages earned or services rendered pre- 
viously to the loss shall be considered as so much of the salvage 
applied to the use of the ship-owners, even although the same should 
be allowed or paid under the name of salvage and not as wages, and 
shall accordingly be deducted in adjusting the loss. It is further 

agreed that if any dispute shall arise relating to a loss on this policy 
it shall be submitted to the judgment and determination of arbitra- 
tors mutually chosen, whose award in ne shall be conclusive 
and binding on all parties. 

The company is not liable for wages or provisions, except In gen- 
eral average, When customary at port of destination. 

And | istly it is agreed that whenever the premium has not been 
paid, or a note has been taken for the s sume, the said insurance com- 
pany shall have the right to cancel the policy if the person liable 
to pay the said premium or the maker or endorser of such note shall 
become a bankrupt or shall be insolvent. 

ln witness whereof the Union Insurance Company have caused 
these presents lo be signed by their president and secretary, at their 
Offige In Bangor, this 20th di: ay of July, in the year of our Lord one 
thousand eight hundred and eighty-two. 

THOMPSON, President. 
A. F. STETSON, Secretary. 


10%) | ndorsed:]| Copy. No. 8876. Union Insurance Com- 

pany, Bangor. I’. & E. Reed. Ship “Orient” (freight). $2,000. 
850. Volicy, 1.00. Note, 2 months. $51. Directors: George Stet- 
son, Charles D. nade Hannibal Hamlin, Nathan C. Ayer, H. M. 
Prentiss, A. P. Veazie, F. M. Sabine, Arad Thompson, William H. 
Smith, John A. Peters, .. Hl. Dillingham, Llewellyn J. Morse, George 
I Godfrey, Augustus D. Manson, A. F. Stetson, Newell Blake, ( ‘harles 
P. Stetson, Charles V. Lord, T. J. Stewart’; Arad Thompson, presi- 
dent; A. F. Stetson, secretary. 
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110 (Copy.) 
Exuipir H!. C. H., Com’r. 
$2,000. SANGOR, Octo. 12, 1882. 
Received from Union Ins. Co. two thousand dollars for total loss 


under policy No. 8876 on freight of ship “ Orient,” and said policy 
is hereby cancelled and surrendered. 
F. & E. REED. 


111 (Copy.) 
Exurpit H*®. C. H., Com’r. 


Received of the Union Ins. Co. the full amount of claim for gen- 
eral average and total loss under this policy, which is surrendered 
to company. 

Bath, July 15, 1883. 

Fo & FE. REED. 
112 Copy. 
Exuipit J. C. IL, Com’r. 
Marine Proposal. 
Union INSURANCE Company, BANncor, MAINE. 

Insurance is wanted by F. & E. Reed, of ,on account of whom 
it may concern, loss, if any, payable to them, or order, for $2,000 on 
freight on board ship “ Orient,” at and from Ship Island to Liver- 
pool. Valuation, §$ . Rate per cet., 25. How many decks” 
00. When built? ——. Where built? When metalled ? 
—. Tonnage? ——. Where is the vessel? Ship Island. 

Bath, July 29, 1882. 


KF. & E. REED, Applicants. 
Per WEEKS. 


113 Copy of Telegram. 
Exuipir K!. C. H., Com’r. 


. Batu, MAINE, 24 July, 1882. 
Union Ins. Co., Bangor, Me.: 
Bind four thousand freight, ship Orient, Ship Island—L’pool, two 
and half per cent.; timber; sails next week. 
(S'g’d) FP. & FE. REED. 
Copy of Reply to Above. 
Exuipir k*. C. H., Com’r. 
Bancor, July 29, 1882 
IF. & E. Reed, Bath, Me.: 
Can take two thousand freight, Orient, which we bind, if satis- 


factory. 
(S'g’d) UNION INS. CO. 
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114 I further certify that the reason for the taking [of] the fore- 
geoing depositions is set forth in the aforesaid commission to 
me directed. 

I further certify that on the fifteenth and nineteenth days of Jan- 
uary, A. D. 1887, I was attended by said Edward Bowdoin Nealley 
and William Burrill Snow, and on the seventeenth and nineteenth 
days of January, A. D.1857, by the said Arthur Francis Stetson, 
and on the eighteenth and nineteenth days of January, A. D. 1887, 
by the said Arad Thompson, witnesses aforesaid, who are of sound 
mind and lawful age ; and the said witnesses were by me first care- 
fully examined and cautioned and sworn to testify the truth, the 
whoie truth, and nothing but the truth, and the foregoing deposi- 
tions were by me reduced to writing in the presence of the said wit- 
nesses, and after carefully reading the same to the said witnesses 
they subseribed the same in my presence. 

[ have retained the said depositions in my possession for the pur- 
pose of forwarding by mail the same to the court for which the 
same were taken, together with this my certificate annexed thereto 
and the commission under which they were so taken. 

And | do certify that each of said witnesses was examined by me 

separate and apart, and no persons other than the witness 
115 and myself were present at the taking of said depositions. 
And I do further certify that I am not of counsel nor at- 
torney for either of the parties in the said depositions and caption 
named, nor in any way interested in the event of the cause named 
in said caption. 

In testimony whereof I have hereunto set my hand and official 
seal, at the city of Bangor aforesaid, this twentieth day of January, 
in the year of our Lord one thousand eight hundred and eighty- 
seven, and of the Independence of the United States of America the 
one hundred and twelfth. 

[Seal Charles Hamlin, U. 5. Commissioner, Bangor, Dist. of Me. ] 
CHARLES HAMLIN, 


Commissioner of the Circuit Court of the United States. 


Fees of witnesses : 


Wm. B. Snow, 35.00, 2 days’ trav., oath, making exhibit, «ce. 


KX. B. Nealley, 5.20, ' «“ 
Arad Thompson, 3.20, v6 «“ 
A. I. Stetson, 5.00, « «“ ‘ 
Fees of commissioner, $40.00. 
116 {Indorsed:] Supreme Court U. 8. October term, 1886. 


Nos. 77 & 78. The Merchants’ Mutual Ins. Co., app’'lt, ws. 
George D. Allen. Same vs. Silas Weeks. Commission to take tes- 
timony & depositions of Edward B. Nealley, Wm. b. Snow, Arthur 
Francis Stetson, & Arad ‘Thompson. 

[Stamped :] Office Supreme Court U.S. Filed Jan. 31, 1887. 
James Il. McKenney, clerk. 
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117 The President of the United States of Ameriea to the consul 
general of the United States at London, England, Greeting : 


Know ye that we, in confidence of vour prudence and _ fidelity, 
have appointed you a commissioner, and by these presents do give 
you full power and authority diligently to examine, upon their re- 
spective corporal oaths or aflirmations, before you to be taken, T. C. 
Baring, fF. HW. Baring, and R. Kk. Ilodgson, of the firin of Baring 
Brothers & Company, and the secretary of the London Lloyds, Lon- 
don, England, as witnesses on the part of the appellants in two cer- 
tain causes now pending undetermined in the Supreme Court of the 
United States, in one of which The Merehants Mutual Insurance Com- 
pany is appellant and George D. Allen is appellee, and in the other 

The Merchants Mutual Insurance Company is appellant and 
118 = Silas Weeks is appellee, on the interrogatories hereunto an- 
nexed. 

And we do hereby require you; before whom such testimony may 
be taken, to reduce the same to writing, and to close if up under 
your hand and seal, directed to James Il. MelKenney, clerk of the 
Supreme Court of the United States, Washington, District of Co- 
lumbia, United States of America, and that you return the same 
when executed as above directed, annexed to this writ, with the 
titles of the causes indorsed on the envelope of the commission, into 
the said Supreme Court of the United States, before the Justices 
thereof, with all convenient speed. 

Witness the Honorable Morrison R. Waite, Chicf Justice of the 
Supreme Court of the United States, at the city of Washington, in 

the District of Columbia, this 24th day of December, A. D. 
119  ISS6,and ofthe Independence of the United States of America 
the one hundred and eleveiith. 
[Seal of the Supreme Court of the United States. ] 
JAMES Hl. McKENNEY, 
Clerk of the Suprene Court of the United States. 


The execution of this commission appears in eertain schedules 
hereto annexed 
F.C. PENFIELD, 


( OMiLNLIESSLOVWCT,. 


120 [nterrogatories to be propounded to and answered under oath 
by T. C. Baring, F. H. Baring, and R. K. Tlodgson, mem- 

bers of the firm of Baring Brothers & Company, and the seeretary 
of the London Lloyds, London, England. 


First. What is your full name, age, residence, and occupation ? 
[low long have you there resided and been so employed ? 

Second. Have you or your company or firm insured or effected 
any insurance upon the freight of the ship Orient for a voyage from 
Ship Island, in the Gulf of Mexico, to Liverpool, Mneland, which 
commenced on or about the Ist day of September, 1582? If yea, 
give a full description of the amount thereof, upon what said insur- 
ance was effected, by whom, and in whose favor. 
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121 Third. Has any amount been paid upon said policies of 
insurance; if yea, how much, to whom, for account of whom, 
and when and upon what proofs of loss ” 

Fourth. Can you give copies of the mi ap: Insurance by whieh 
said insurance was eflected, of said proots 0 f loss, and of rece Ipts 
given for the payment of losses under said policies or any of them ? 
If yea, please annex the same to your answer to this interrogatory. 

Fifth. Do you know or can you state further any other matter or 
thing which may be a benefit or advantage to the parties at issue in 
this case or either of them, or that may be material to the subject of 
this your examination on the matters in question In this case? If 
yea, set forth the same fully and at large in your answer 


22 CONSULATE GENERAL OF THE UNITED 
STATES OF AMERICA, LONDON, ENGLAND 

Depositions of witnesses produced, sworn, and examined, on the 
dates hereinafter specified, at ‘No. 8 Bishopsgate street, in the 
city of London, Kngland, by l'rederic U. Pentield, acting COl- 
sul general and vice-consul general, under and by virtue of a 
commission issued out of the Supreme Court of the United States, 
at the city of Washington, in the District of Columbia, in a cer- 
tain cause therein depending and at issue, wherein The Merchants’ 
Mutual Insurance Company is appellant and George D. Allen is 
appellee, and in the other The Merchants’ Mutual Insurance Com- 
pany is appellant and Silas Weeks is appellee, as follows : 


125 THoMAsS CHARLES BARING, of No.5 Bishopsgate street, in the 

city of London, England, merchant, aged 55 years and up- 
wards, being duly and publicly sworn, pursuant to the directions 
hereto annexed, and examined on the part of the appellants, doth 
depose and say as follows, namely 


First. To the first interrogatory he saith: My name is Thomas 
Charles Baring. [am 55 years of ageand upwards. My business resi- 
dence is No. 8 Bishopsgate street, in the city of London, and my 
occupation Is that of a merchant and partner inthe firm of Daring 
Brothers and Co., and T have been a partner in said firm for more 

than 20 years 
124 Second. ‘To the second interrogatory he saith: Yes; my firm 
effected two policies of Insurances Upon part freight of the ship 
“QOnient” for a voyage from New Orleans and Ship Island to Liver- 
pool The poll cies Were tor £1,100 each, and were effected tut Lloyd's 
by order and at the request of Capt'n Geo. D. Allen, to cover his 
two disbursement drafts of £1,000 each, dated, respectively, New Or- 
leans, 14th and 29th August, 1882, which said drafts were duly 
accepted and paid by my said firm of Baring Brothers and Co., who 
debited Silas Weeks and Co. with the same. The two tnsurances 1 
question were intended to protect my firm of Bering Brothers and 
Co. and said Silas Weeks and Co. in case sea perils prevented the 
vesse] repaying these allowances. 
125 Third. ‘Po the third Interrogatory he saith: Yes; the full 
amount was pard—that is, a total loss was paid on each poliey 
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(namely, £1,100 on each policy), or €2,200 in all, which amount, less 
our commission, my firm credited the account of Messrs. Silas Weeks 
and Co.: this we did on the 29th December, 1882, the underwriters 
thereon having admitted said loss on the 22nd December, 1882. In 
addition to the Captain’s protest and letter of explanation as to 
his delay in sailing, my firm caused to be presented to the under- 
writers at the time of the settlement of the claim a letter, dated New 
Orleans, December 5th, 1882, from our agents there (I. J. Forstall’s 
Sons) to us, Intimating that there was nothing that went towards 
proving the vessel to have been unseaworthy. 
126 Fourth. ‘To the fourth interrogatory he saith: I exhibit to 
the commissioner the original policies of insurance, dated 
and endorsed on the outside, respective ly, London, 50 August, 1582, 
for £1,100, and another for a like sum, di ited London 1. 5 September, 
ISS2; and hand to the commissioner, to be annexed hereto as ex- 
hibits, marked A and B, respectively, true copies thereof. I also hand 
LO the commissioner, LO be annexed hereto as exhibit U, COpy of a 
letter received by my firm from Messrs. I. J. Forstall’s Sons, dated 
New Orleans, August 29th, 1882, relating to said ship “ Orient’ 
and the insurance; also copy of a letter received by my firm from 
Capt. rCOre’ WwW. Allen, New Orleans, dated Sept. 28th, 1SS2, 
127 = explaining cause of delay in sailing—this copy is marked Ex- 
hibit D—and a further copy of letter, marked Exhibit I, from 
he J lorstall’s Sons, dated New Crh ahs, oth December, ISS2, In re- 
lution to the seaworthiness of the ship “ Orient,” T also hand to the 
commissioner, to be annexed hereto as Exhibit FI, certified copy of 
Captain Allen's protest ; I further produce true copies of Capt. Allen's 
drafts on my firm on account of disbursements of the said ship 
‘Orient,’ dated, respectively, New Orleans, ponent l4th, ISS2, and 
Aucust 29th, 1882, for €1,000 sterling each, and whi ~ drafts were 
duly accepted and paid by my firm. These copiesof draftsare marked 
G and H, respectively, but [ am unable to produce copies of Capt'n 
Allen’s letters of advice, the origi is of which have been mis- 
laid. 
12s Fifth. To the fifth Interrogatory 


he saith: No; I have 
nothing further to add 


T. C. BARING 
juxamination tuken, reduced tO Writing and by. the Withess sub- 
ribed and sworn to this the fifteenth d: ay Ol February, A. ft). 1SS7, 
“oreo 


F.C. FINFIELD 
° tj (Jit MISSLONE r 
° 

12Y Robert KinKMAN Hopason, of No. 5 Bishopsgate street, in 

the city of London, eng and, merchant, aged Od years and 
upwards, being duly and publicly sworn, pursuant to the directions 
hereto annexed, and examined on the part of th e appellants, doth 
depose and SaV as follows, bale 


lirst. To the first interrogatory a saith: My name is Robert Kirk- 
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man Hodgson. I am 387 years of age and upwards. I ama partner 
in the firm of Baring Brothers & Co. My business residence is at 
No. 8 Bishopsgate street, in the city of London, and my occupation 
is that of a merchant and partner in said firm, in which | have been 
a partner since 1852. 
130 Second. To the second interrogatory he saith: My firm 
effected insurances upon part freight of the ship “ Orient ” 
for a voyage from New Orleans and Ship [sland to Liverpool. ‘Two 
policies were effected for £1,100 0 0 each, and were effected at 


Lloyds. These insurances were done by order and at the request of 


Capt’n Geo. D. Allen, to cover his two disbursement drafts for £1,000 

ach, drawn by him on and paid by my firm (These drafts were 

dated, respectively, New Orleans, 14th and 29th August, 1852), who 

debited Silas Weeks and Co. with the same. ‘The insurances were 

taken out to protect my firm and Silas Weeks and Co. from Joss in 
“ase of marine disaster. 

151 Third. To the third interrogatory he saith: Yes; a total 


loss was paid by the underwriters under the two policies of 


insurance, namely, €2200, which sum, less our commission, was 
credited to the i cn of Messrs. Silas Weeks and Co. by my firm 
on the 29th day of December, 1882, the loss having been settled and 
admitted by the underwriters on the 22nd December, 1882. My 
firm, in presenting the loss to the underwriters for settle me nt, caused 
to be exhibited to them, in addition to the usual documents, a letter 
from our agents at New Orleans, Messrs. I. J. Forstall’s Sons, ad- 
dressed to my firm, stating there was nothing that went towards 
proving the vessel to have been unseaworthy. 
132 fourth. To the fourth interrogatory he saith: Exhibits 
marked A and B, respectively, are true copies of the original 
policies of insurance for £1,100 sterling each. Exhibit C is a true 
copy of a letter from E. J. Forstall’s Sons to my firm, d: ited New 
Orleans, August 29th, 1882, and relates to the ship “Orient” and 
the insurance in question. Exhibit D isa true copy of a letter from 
Captain George W. D. Allen, of New ae to my firm, and dated 
Sept. 28th, 1852, and fully exp Jains cause of delay in ship's sailine 
Exhibit E is a true copy of a letter o> wach to my firm from EK. J. 
Forstall’s Sons, dated New Orleans, 5th December, 1882, in 
135 regard to the seaworthy condition of the ship “Orient.” Ex- 
hibit I is a certified copy of Captain Allen’s protest. Iix- 
hibits G and H, respectively, are true copies of Captain Allen’s drafts 
on my firm, which he drew on account of the disbursements of the 
ship “Orient.” The original of these drafts were duly aecepted by 
my firm and honored at maturity. i 
Fifth. To the fifth interrogatory he saith: No. :; 
: R. K. TODGSON. 


Examination taken, reduced to writing, and by the witness sub- 
scribed and sworn to this the fifteenth day of February, 1887, 
before— : 

r. C. PENFIELD, 


( Oni missioner. 


Pees 


a a 
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Be it known that Baring Brothers & Co., as well in their own 
name as for and in the name and names of all and every other per- 
son or persons to whom the same doth, may, or shall appertain in 
part or in all, doth make assurance and cause themselves and them 
and every of them to be insured, lost or not lost, at and from New 
Orleans and Ship Island to Liverpool, including risk of craft to and 
from the ship, upon any kind of goods and merchandises, and also 
upon the body, tackle, apparel, ordnance, munition, artillery, boat, 
and other furniture of and in the good ship or vessel called “ Orient,” 
whereof is master, under God, for this present voyage Allen, or who- 
soever else shall go for master in the said ship, or by whatsoever 
other name or names the same ship or the master thereof is or shall 
be named or called, beginning the adventure upon the said goods 
and merchandises from the loading thereof aboard the said ship, as 
above, upon the said ship, &e., and shall so continue and endure, 
during her abode there, upon the said ship, &e., and, further, until 
the said ship, with all her ordnance, tackle, apparel, &c., and goods 
and merchandises whatsoever shall be arrived at Liverpool, upon 
the said ship, &e., until she hath moored at anchor twenty-four 
hours in good safety, and upon the goods and merchandises until the 
same be there discharged and safely landed; and it shall be lawful 
for the said ship, &e., in this voyage to proceed and sail to and touch 
and stay at any ports or places whatsoever without prejudice to this 
insurance. The said ship, &e., goods and merehandises, &e., for so 
much as concerns the assured, by agreement between the assured 
and assurers in this policy, are and shall be valued at eleven hun- 
dred pounds. 

Touching the adventures and perils which we, the assurers, are 
contented to bear and do take upon us in this vovage, they are of 
the seas, men-of-war, fire, enemies, pirates, rovers, thieves, Jettisons, 
letters of mart and countermart, surprisals, takings at sea, arrests, 
restraints, and detainments of all kings, princes, and people of what 
nation, condition, or quality soever, barratry of the master and mari- 
ners, and of all other perils, losses, and misfortunes that have or 
shall come to the hurt, detriment, or damage of the said goods and 
merchandises and ship, &e., or any part thereof; and in case of any 
loss or misfortune it shall be lawful to the assured, their factors, 
servants, and assigns, to sue, labour, and travel for, in, and about 
the defence, safeguard, and recovery of the said goods and merchan- 
dises and ship, &e., or any part thereof, without prejudice to this 
insurance; to the charges whereof we, the assurers, will contribute 
each one according to the rate and quantity of his sum herein 
assured; and it is agreed by us, the insurers, that this writing or 
policy of assurance shall be of as much force and effect as the surest 
writing or policy of assurance heretofore made in Lombard street or 
in the Royal Exchange or elsewhere in London; and so we, the 
assurers, are contented and do hereby promise and bind ourselves, 


-each one for his own part, our heirs, executors, and goods, to the 
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assured, their executors, administrators, and assigns, for the true 
performance of the premises, confessing ourselves paid the consider- 
ation due unto us for this assurance by the assured, at and after the 
rate of eight guineas per cent. 

In witness whereof we, the assurers, have subscribed our names 
and sums assured in London. 

London, 4 Sept., 1882. 


N. b.—Corn, fish, salt, fruit, flour, and seed are warranted free 
from average, unless general cr the ship be stranded. Sugar, tobacco, 
hemp, flax, hides, and, skins are warranted free from average under 
five pounds per cent., and all other goods, also the ship and freight, 
are warranted free from average under three pounds per cent., 
unless general or the ship be stranded. 


On Part Freight, Valued at £1,100. 


€55. A.C. Burnand, p. W.S. Valentine, fifty-five pds., 4 Sept. 
55. L. B. Burnand, p. W. 8S. Valentine, fifty-five pds., 4 Sept., 


£55. W. Sapte, p. W.S. Valentine, fifty-five pds., 4 Sept., 1882. 
£55. W.S. Valentine, fifty-five pds., 4 Sept., 1882. 
155 £55. H’y Munt, p. W. Hl. Woods, fifty-five pds., 4 Sept., 
1882. 
£55. J. Willcocks, p. W. H. Woods, fifty-five pds., 4 Sept., 1882. 


£55. W. HTH. Woods, tifty-five pds., 4 Sept., 1882. 

£55. Earnest Harris, p. J. D. Harrison, fifty-five pds., 4 Sept., 
1SS2. 

£55. Alfred Luscombe, p. J. D. Harrison, fifty-five pds., 4 Sept., 
1882. 


€55. A. Gledstanes, p. Elsa, fifty-five pds., 4 Sept., 1882. 

£55. W.Symondson, p. Elm, fifty-five pds., 4 Sept., 1882. 

£55. PP. P. Mosley, p.S. Boosey, fifty-five pounds, 4 Sept., 1882. 
£55. Ja. I. Morice, fifty-five pounds, 4 Sept., 1882. 

55. <A. Burnand, p. Ja. F. Morice, fifty-five pounds, 4 Sept., 


£55. Calvert Toulming, Jr., p. Ja. F. Morice, fifty-five pounds, 4 

Sept., 1$52. 

£55. Geo. K. Morice, p. Ja. Morice, fifty-five pounds, 4 Sept., 
1882. 

£55. IL. Nixon, per G. V. Towers, fifty-five pounds, 4 Sept., 1882. 

£55. J. Wilson, per G. V. Towers, fifty-five pounds, 4 Sept., 1882. 

£30. C. Litchfield, p. J. Litehfield, thirty pds., 4 Sept., 1882. 

£25. Geo. Jones, p. J. Litchfield, twenty-five pds., 4 Sept., 1882. 

£0. U. A. 


136 | Endorsed :] London, 30 Aug., 1882. Orient. New Orleans 
& Ship Island to Liverpool. 

£2,100 @ & G........0 oc<0<0kunenee ne ee ee £92 8 
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At the execution of a commission for the examination of wit- 
nesses, between The Merchants’ Mutual Insurance Company is ap- 
pellant, and George D. Allen, appellee; also The Merchants’ Mutual 
Insurance Co.,appellant,and Silas Weeks, appellee, this exhibit, num- 
bered A and hereto annexed, was produced and shown to Thomas 
Charles Baring and Robert Kirkman Hodgson, and by him deposed 
unto and subseribed by him at the time of Ais examination before— 

F.C. PENFIELD, 
Commissioner. 
W itness- : 
T. C. BARING, 
H. kK. HODGSON. 


137 Exiizit B. 
Copy. 


S.G. £1,100. Delivered the — day of —. (No. —.) 

Be it known that Baring Brothers & Co., as well in their own 
name as for and in the name and names of all and every other per- 
son or persons to whom the same doth, may, or shall appertain, in 
part or in all, doth make assurance and cause themselves, and them 
and every of them, to be insured, lost or not lost, at and from New 
Orleans & Ship Island to Liverpool, including risk of craft to and 
from the ship, upon any kind of goods and merchandises, and also 
upon the body, tackle, apparel, ordnance, munition, artillery, boat 
and other furniture of and in the good ship or vessel called Orient, 
whereof is master under God for this present voyage Allen, or 
whosoever else shall go for master in the said ship, or by whatsoever 
other name or names the same ship or the master thereof is or shalt 
be named or called, beginning the adventure upon the said goods 
and merchandises from the loading thereof aboard the said ship, as 
above, upon the said ship, &e., and shall so continue and endure 
during her abode there upon the said ship, &e.; and, further, until 
the said ship, with all her ordnance, tackle, apparel, &e., and goods 
and merchandises whatsoever shall be arrived at Liverpool upon 
the said: ship, &e., until she hath moored at anchor twenty-four 
hours in good safety, and upon the goods and merchandises until 
the same be there discharged and safely landed; and it shall be 
lawful for the said ship, &c., in this voyage to proceed and sail to 
and touch and stay atany ports or places whatsoever without preju- 
dice to this insurance. The said ship, &e., goods and merchan- 
dises, &e., for so much as concerns the assured, by agreement be- 
tween the assured and assurers in this policy, are and shal! be valued 
at eleven hundred pounds. 

Touching the adventures and perils which we, the assurers, are 
contented to bear and do take upon us in this voyage, they are of 
the seas, men-of-war, fire, enemies, pirates, rovers, thieves, jettisons, 
letters of mart and countermart, surprisals, takings at sea, arrests, 
restraints, and detainments of all kings, princes, and people of what 
nation, condition, or quality soever, barratry of the master and mari- 
ners, and of all other perils, losses, and misfortunes that have or 
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shall come to the hurt, detriment, or damage of the said goods and 
merchandises and ship, &c., or any part thereof, and in case of any 
loss or misfortune it shall be lawful to the assured, their factors, ser- 
vants, and assigns, to sue, labour, and travel for, in, and about the 
defence, safeguard, and recovery of the said goods and merehandises 
and ship, &e., or any part thereof, without prejudice to this insur- 
ance, to the charges whereof we, the assurers, will contribute cach 
one according to the rate and quantity of his sum herein assured; 
and it is agreed by us, the insurers, that this writing or policy of 
assurance shall be of as much force and effect as the surest writing 
or policy of assurance heretofore made in Lombard street, or in the 
Royal Exchange, or elsewhere in London; and so we, the assurers, 
are contented, and do hereby promise and bind ourselves, each one 
for his own part, our heirs, executors, and goods, to the assured, 
their executors, administrators, and assigns, for the true performance 
of the premises, confessing ourselves paid the consideration due unto 
us for this assurance by. the assured at and after the rate of eight 
guineas per cent. 

In witness whereof we, the assurers, have subseribed our names 
and sums assured in London. 

— 22 September, 1852. 


.. B.—Corn, fish, salt, fruit, flour, and seed are warranted free from 
ay lit te rene ral, or the ship be stranded. Sugar, tobaeco, hemp, 
flax, hides, and skins are warranted free from average under five 
pounds per cent., and all other goods, also the ship and freight, are 
warranted free from average under three pounds per cent., unless 
general or the ship be stranded. 


On Part Freight, Valued at £1,100. 


£55. <A. ©. Burnand, pr. L. Burnand, fifty-five ps., Ze Sept., 1882: 
£55. L. B. Burnand, pr. L. Burnand, fifty-five Pe. : 22 Sept., 1SS2- 
£50. Wm. Sapte, pr. L. Burnand, fifty-five ps., 22 Sept., 1882. 2 
£55. Wm. 5S. Valentine, pr. L. Burnand, fifty-five ps., 22 Sept., 
1882. 
138 £5). HH. Munt, fifty-five pounds, 22 Sept., 1882. 


€55. J. Willcocks, Jr., p. H. Munt, fifty -five pounds, 22 
Se pt., LSS2. | 
55. W.H. Woods, p. H. Munt, fifty-five pounds, 22 Sept., 1882. 
£55. Ernest Harris, p. A. Luscombe, fifty-five ps., 22 Sept., 1882. 
£59. Alfred Luscombe, tifty-five pounds, 22 Sept., 1882. 
£55. <A. Gledstanes, p. H. W. Symondson, fifty-five ps., 22 Sept., 
1882 
£55. Wm. Symondson, p. H. W. Symondson, fifty-five ps., 22 
Sept., 1882. 
£55. DP. P. Mosley, per HL. Nelain, fifty-five pounds, 22 Sept., 


£55. J. F. Morice, p. A. O. Morice, fifty-five ps., 22 Sept., 1882. 
£55. . Burnand, p. A. O. Morice, fifty-five ps., 22 Sept., 1882. 
£55. C. Toulmin, Jr., p. A. O. Morice, fifty-five ps. a 22 Sept., 1882 
£50. G KX. Morice, p. A. O. Morice, fifty-five ps., 22 Sept., 1882. 
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£55. J. Muir, p. Endamund, fifty-five ps., 22 Sept., 1882. 

£55. A. Eastty, p. Endamund, fifty-five ps., 22 Sept., 1882. 

£30. C. Litchfield, p. J. Litchfield, thirty pds., 22 Sept., 1852. 
£25. Geo. Jones, p. J. Litchticld, twenty-five pds., 22 Sept., 1S82. 


£55. U. A. 
159 [Endorsed :] London 15 Sept’r, 1882. Orient. New Or- 
leans to Liverpool. 
£5 100, © 6 Giccccrccnimincinimeenmenmambiaanmwadane £92 8 
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£92 10 9 


At the execution of a commission for the examination of witnesses, 
between The Merchants’ Mutual Insurance Company, is appellant, 
and George D. Allen, appellee; also The Merchants’ Mutual Insur- 
ance Co’y, appellant, and Silas Weeks, appellee, this exhibit, num- 
bered B and hereto annexed, was produced and shown to Thomas 
Charles Baring and Robert Kirkman Hodgson, and by them de- 
posed unto and subseribed by them at the time of their examination 
before— 

F.C. PENFIELD, 
Commissioner. 
Witness- : 
T. C. BARING. 
R. K. HODGSON. 


140 Exurpir C. 
Copy. 


Orricr or Epm. J. Forstaiu’s Sons, 
New Or eans, August 29th, 1852. 
To Messrs. Baring Bros. & Co., London. 

GENTLEMEN: Referring to our No. 1055, under date of June 12th, 
1882, we beg to state that we on this day advised, by communication 
from Capt’n Geo. D. Allen and Messrs. Silas Weeks & Co., agents of 
the ship “ Orient,” that in making application for authorization of 
draft & insurance it was omitted by the capt’n to say that the ship 
would sail from Ship Island when she was loaded. 

or purposes of insurance we now beg to inform you of this fact. 

We remain, gentlemen, respectfully yours, 

(Signed) EDM. J. FORSTALL’S SONS. 


At the execution of a commission for the examination of wit- 
nesses, between The Merchants’ Mutual Insurance Company, appel- 
lant, and George D. Allen, appellee; also The Merchants’ Mutual 
Insurance Company, appellant, and Silas Weeks, appellee, this ex- 
hibit, numbered C and hereto annexed, was produced and shown to 
Thomas Charles Baring and Robert Kirkman Hodgson, and by 


9—77 
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them deposed unto and subscribed by them at the time of the ex- 
amination before— 
F.C. PENFIELD, 
Cominissioner. 
Witness- : 
T. C. BARING. 
R. K. HODGSON, 


141 Exurpit D. 
Copy. 


Siras Weeks & Co., 48 CoRONDELET STREET, 
New Or eans, Sept. 28th, 1882. 
To Messrs. E. J. Forstall & Sons, agent Messrs. Baring Bros., of 

London city. 

GentT’N: In answer to your inquiry as to the delay of ship Orient at 
Ship Island, I would state thaton arrival of said ship atShip Island she 
was first delayed in getting clear of ballast ; nextthe charterer delayed 
two weeks before sending any cargo after ballast was out and ship 
ready; then when cargo did come bad weather set in, rendering it im- 
possible to work every day ; then when shipjstarted out,on August Ist, 
she grounded on the bar, had to lighten and return inside for tem- 
porary repairs, which detained her until Ist Sept. before she was 
ready to sail; after this head winds and a refractory crew kept her 
waiting until the 5th Sept., when she sailed and proceeded into the 

Gulf of Mexico, until the night of the Sth and morning of 
142 the 9th Sept., when she was met by the fearful hurricane of 
that date, which made a complete wreck of her. 
Yours respectfully, 
(Signed) GEO. D. ALLEN, Master. 


At the execution of a commission for the examination of wit- 
nesses, between The Merchants’ Mutual Insurance Company, appel- 
lant, and George D. Allen, appellee; also The Merchants’ Mutual 
Insurance Company, appellant, and Silas Weeks, appellee, this ex- 
hibit, numbered D and hereto annexed, was produced and shown to 
~Thomas Charlies Baring and Robert Kirkman Hodgson, and by 
them deposed unto and subseribed by them at the time of the exam- 
ination before— 

kr. C. PENFIELD, 
Commissioner. 
W itness- : 
T. C. BARING. 
R. K. MODGSON. 


U 
Xv. 


-_ 


— 
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143 Exuipit FE. 
Copy. 
New Orveans, 5th Dee., 1882. 
To Messrs. Baring Bros. & Co., London. 
GENTLEMEN: We have received your favor of the 13th ult. 
la relation to the Orient, we are informed that no examination of 
the hull of the vessel, as insisted upon by one of our local insurance 
companies, has been, nor is likely to be, made further than was 
already made to satisfy the companies that have settled with owners. 
We called again on the president of one of our local offices, and 
he tells us that from all the testimony given and examination made 
there was nothing that went towards proving the vessel to have 
been unseaworthy and not in condition to reach her port of destina- 
tion had she escaped the terrible weather she had to face shortly 
after leaving port. 
The mere fact, he says, that the wreck was brought back whilst 
other vessels of unquestioned seaworthiness went down and disap- 
peared entirely during the same hurricane was proof enough 
144 and satisfied his company that the Orient was destroyed by 
the force of the hurricane & from no other cause. 
Anything further that may. transpire in connection with this 
matter we will advise you. of promptly. 
We are, gentlemen, faithfully your obed’t serv’ts, 
(Signed) EDM. J.. FORSTALL’S SONS. 


At the execution of a commission for the examination of wit- 
nesses, between The Merchants’ Mutual Insurance Co., appellant, 
und George D. Allen, appellee; also The Merchants’ Mutual In- 
surance Co., appellant, and Silas Weeks, appellee, this exhibit, num- 
bered E and hereto annexed, was produced and shown to Thomas 
Charles Baring and Robert Kirkman Ilodgson and by them deposed 
unto and subscribed at the time of their examination before— 

KF. C. PENFIED, 
Comimissioner. 
W itness- : 
T. C. BARING. 
R. K. HODGSON. 


145 Exutpir F. 


UNITED STATES OF AMERICA, 
State of Louisiana, City of Ni Ww Ori ans - ‘ 
By this public instrument of protest be it known that before me, 
Kdward Ivy, a notary pubhe duly commissioned and qualified, in 
and for the parish of Orleans, State of Louisiana, and dwelling in 
the city of New Orleans, personally came and appeared Geo. D, Allen, 
master of the ship called the Orient, who, having heretofore, to wit 
on the 14th day of Sept., 1882, noted before me, notary, for the uses 
therein'set forth, his protest, in due form of law, now requires me, 
notary, to extend said protest ; and with the said Geo. D. Allen also 
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vame and appeared Jno. C. Sutherland, mate, J. Franz, FE. A. Lon- 
worth, Jas. Ward, John Burns, H. J. Severance, Christ. Dorn, Jno. 
Murphy, John Johnson, & Chas. Peterson, seamen, all belonging to 
the said ship Orient, all of whom being by me first sworn, do volun- 
tarily, freely. and solemnly declare and depose as follows—that is to 
say: That he, the said Geo. D. Allen, departed in and with the said 
ship, as master thereof, from Ship Island, having on board a cargo 
of timber, and bound for the port of Liverpool; that the said ship 
was then stout, staunch, and strong; had her cargo well and suffi- 
ciently stowed and secured ; was well masted, rigged, manned, tackled, 
victualed, apparelled, and appointed, and was in every respect fitted 
for the voyage she was about to undertake; that they left Ship Island, 
Miss., on ‘Tuesday, September 5th, 1882, laden with a’ecargo of about 
1,200,000 feet of timber, and proceeded to sea; that they experienced 
ordinary winds and weather until Friday morning, the Sth inst., 
when it became squally and unsettled, and sail was taken In accord- 
ingly. ‘Towards evening the wind inereased, with harder squalls ; 
split miz-en topsail and Jibs, and took in and furled upper fore and 
main topsails, leaving ship under two lower topsails and foresail ; 

bent miz-en topsails and jib; during the night, wind still 
146s increasing and sea rising from the south and eastward. 9th, 

at 5a.m., hauled up foresail and tried to furl it, but was 
unable to do so, and it was blown to pieces. At daylight the lower 
main topsail was blown away; tried to get ship off before the wind 
with the Jower fore topsail and fore topmast staysail, but there being 
so much wind and sea,and ship laying over so badly, she would not 
auswer her helm, and Jaid head to sea with lee-rail under water. 
The sea, coming in over the bow, smashed down the foreeastle deck, 
‘arrving away the starboard anchor and chain,and washing away the 
fo-ward house, with the life-boats; also lee bulwarks and staunehions. 
At same time lower fore topsail was blown into ribbons and the ship 
was nearly on her beam ends; cut away the mizzenmast, with all 
attached, which took the main topgallant mast with it and stove the 
two boats on the gallows and washed them away, ship still laboring 
badly and breaking up fast; then cut away the mainmast, hoping 
to right ship and get her to pay off; but she still laid in the same 
position ; decks commenced breaking up abaft the foremast and the 
sea going over with such violence it was impossible to get forward. 
They remained in this position for about half an hour, when the 
foremast went over the side, opening the decks around the partners, 
taking top sides with it, and sea breaking into the upper between 
decks, washing the timber out and carrying away more of the top 
sides, from cat-heads forward to break of poop aft, thus letting all the 
timber wash out of the upper deck. By this time the forward and 
after ends of the cabin were washed away, the sea washing in and 
out, carrying away everything inside—chronometers, instruments, 
books, bedding, clothing, stores, X¢., thus leaving the ship dismasted 
and water-logged, and without boats, food, or water, and the hull 
floating with second deck level with the water, this being 
towards noon, and the wind canting northerly. VP. M., wind 
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inclined to moderate, but sea very high and irregular, 
147 breaking over the ship i in all directions, m: iking it impossible 

to cut away the wreckage of spars, &e., still hanging to the 
sides; continued in this position throughout. the night. “Sunday 
morning, the 10th, they sighted a disabled ste amer, made signals of 
distress, and about 4 p. m. was taken off by boats from the I*rench 
steamer Clapeyron from St. Thomas bound to Port Eads, where they 
arrived early on the following morning. On reporting the disaster at 
Port Eads, the st’rs Chas. Ch: umberlain and Ella Andrews determined 
to go out to look for the ship, and Capt. Allen went on the Chamber- 
lain, but when the wreck was found, about 60 miles S. by W. from 
Port Eads, the inasters of the steamers concluded that it was not 
worth the trouble of attempting to tow it in, and they returned to 
Port Eads. 

And the said master further says that all the damage and injury 
which already has or may hereafter appear to have h: auppened or 
accrued to the said ship or her said cargo has been occasioned solely 
by the circumstances before stated, and cannot nor ought not be 
attributed to any insufficiency of the said ship or default of him, 
the deponent, nor of his officers and crew. Whereupon he requires 
me, notary aforesaid, to make his protest, and this public act thereof, 
thi at the same may serve and be of full force and value, as of right 
shall appertain. And thereupon the said master doth protest, and 
[, the notary, at his instance and request, do, by these presents, pub- 
licly and solemnly protest, against winds, wes ather, and against every 
accident, matter, or thing had and met with as aforesaid, whereby 
or through means of which the said slip or her cargo already has 
or hereafter shall appear to have suffered or sustained damage or 
injury; for all iosses, costs, charges, expenses, damages, and injury 
which the said ship, the owner or owners of the said ship, or the 
owners, freighters, or shippers of ber said cargo, or any other person 
or persons interested or concerned in either already have or may 
hereafter pay, sustain, incur or be put into by or on account of the 
premises; or for which the insurer or insurers of the said ship or 
her cargo is or are, respectively, liable to pay or make good by con- 
tributions or average, according to custom or their respective con- 
tracts or obligations; and that no part of such losses or expenses 
already incurred or hereafter to be incurred do fall on him, the said 

master, his oflicers and crew. 
148 Thus done, at my office, in the city of New Orleans afore- 
said, this 16th day of Sept.,in the year of our Lord one 
thousand eight hundred and eiglhty-two, in the presence of Thad. 
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J. Clark and Geo. E. Ivy, competent witnesses, who hereunto sign 
their names with said appearers and me, notary. 


(Signed) GEO. D. ALLEN, Master. 
“ JOHN C. SOTAHERLAND, Jate. 
6 JOHAN FRANZ, Seaman, 
“ Kh. A. LONWROTH, ” 
" JAMES WARD, . 
“ JOIIN BURNS, . 
a H. J. SEVERANCE, % Me Moy 
a CHRISTIAN DORN, . 
his 
" JOHN x MURPHY, r 
mark, 
his 
JOUN x JOHNSON, " 
mark, 
his 
e CHAS. x PETERSEN, - 
miark, 
(Signed) THAD. J. CLARK. 
. GEO. E. IVY. 
[ SEAL. ] (Signed) EDWARD IVY, 


Not. Pub. 


I hereby certify the foregoing to be a true copy of the original 
act of protest extant in my currant register. In faith of which I 
hereby grant these presents under my signature and seal of office, 
at New Orleans, this thirtieth day of September, A. D. 1852. 
[Seal Edward Ivy, Notary Public, New Orleans, Louisiana. ] 
EDWARD IVY, 
Not. Pub’e. 


[Seal British Consulate, New Orleans.] [Seal British Consulate, New Orleans. ] 
[Coat of Arms of Great Britain. ] 
Her Britannic Masesty’s Consutate, NEw ORLEANS. j 
é¢ 


I, William Johnson, Esquire, Her Majesty’s acting consul for the 
port and district of New Orleans, in the United States of America, 
certify that Edward Ivy, Esquire, whose true signature and seal are, 
respectively, subseribed and affixed to the instrument hereto annexed, 
was, on the day of the date thereof, a notary public in and for the 
State of Louisiana, duly commissioned and sworn, to whose official 
acts full faith and credit are due in court or thereout. 

In testimony whereof I do hereunto set my hand and seal! of office, 
at the city of New Orleans, this 50 day of September, in the year of 
our Lord one thousand eight hundred and eighty-two. 

[Seal British Consulate, New Orleans. ] 


» F 


WILLIAM JOILNSON, 
H. LB. M. Acting Consul. 
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At the execution of a commission for the examination of wit- 
nesses, between The Merchants’ Mutual Insurance Company, appel- 
lant, and George D. Allen, appellee; also The Merchants’ Mutual 
Insurance Company, appellant, and Silas Weeks, appellee, this ex- 
hibit, numbered IF and hereto annexed, was produced and shown to 
Thomas Charles Baring and Robert Kirkman Hodgson, and by 
them deposed unto and subseribed by them at the time of their 
exam'nation before— 

F. C, PENFIELD, 
Commissioner. 
Witness- : 
T. C. BARING, 
R. K. HODGSON, 


Exuipit G. 
149 Copy. 


B. Exchange, £1,000 0 0. New ORLEANS, Aug. 14th, 1882. 

Sixty days after sight of this first of exchange (second and third 
unpaid) pay to the order of Silas Weeks & Co. one thousand pounds 
sterling, value received, and charge the same to account of disburse- 
ment Am. ship Orient. 

GEO. D. ALLEN, Master. 

To Messrs. Baring Bro’rs & Co., London. 

No. 1235. 

| Written across the face:] A. 17405. Accepted 29 Aug., 1882, at 
— Messrs. Martin & Co. Baring Brothers & Co. 
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Pay Union Nat’l Bank of N. O., or order. 
SILAS WEEKS & CO. 


Pay James Tasker, or order, for the Union Nat'l Bank. 
S. CHALARON. 
Pay to the order of Lazard Fréres. 


JAMES TASKER. 


Pay Messrs. Lazard Bro’s & Co., or order, value received. 
New York, Aug. 18, 1882. 
LAZARD FRERES, 
Pp. LAZARD BROTHERS & CO. 
L. L. SIMON. ; 


At the execution of a commission for the examination of wit- 


nesses, between The Merchants’ Mutual Insurance Company, appel- 
lant, and George D. Allen, appellee; also The Merchants’ Mutual 
Insurance Company, appellant, and Silas Weeks, appellee, this ex- 
hibit, numbered G and hereto annexed, was produced and shown to 
Thomas Charles Baring and Robert Kirkman Hodgson, and by 
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them deposed unto and subscribed by them at the time of their ex- 
amination before— | 
F.C. PENFIELD, 
Commissioner. 
Witness- : 
T. C. BARING. 
R. K. HODGSON. 


Exuipit H. 
151 Copy. 
B. Exchange, £1,000 0 0. New OrLEANS, Aug. 29th, 1882. 
Sixty days after sight of this first of exchange (second and third 
“ “ m= > 
unpaid) pay to the order of Silas Weeks & Co. one thousand pounds 
sterling, value received, and charge the same to account of disburse- 
ments Am. ship Orient. 
GEO. D. ALLEN, Master. 
To Messrs. Baring Bro’rs & Co., London. | 
No. 1256. 
| Written across the face:] A. 18515. Accepted 14 Sept., 1882, at 
— Messrs. Martin & Co. Baring brothers & Co. 
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Pay Union Nat'l Bank of N. O., or order. 
SILAS WEEKS & CO. 


Pay James Tasker, or order, for the Union Nat’l Bank. 
S. CHALARON, Cashier. 


Pay to the order of the Hong-Kong & Shanghai Banking Cor- 
poration. 
JAMES TASKER, 
For THE HONG-KONG & SHANGHAI 
BANKING CORPORATION. 
W. KAYE, Sub- Manager. 


At the execution of a commission for the examination of wit- 
nesses, between The Merchants’ Mutual Insurance Company, appel- 
lant, and George D. Allen, appellee; also The Merchants’ Mutual 
Insurance Company, appellant, and Silas Weeks, appellee, this ex- 
hibit, numbered If and hereto annexed, was produced and shown to 
Thomas Charles Baring and Robert Kirkman Hodgson, and by them 
deposed unto and subscribed by them atthe time of their examina- 
tion before— 

F, C. PENFIELD, 
Commissioner. 
Witness- : 
T. C. BARING. 
R. K. HODGSON. 
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158 KiInGpom or GREAT BRITAIN AND IRELAND, 
City of London, England: 


I, Frederic C. Pentield, acting consu! general and vice-consul 
general, do hereby certify that I caused Thomas Charles Baring and 
.obert Kirkman Hodgson (two members of the firm of Baring 
Brothers and Company, of the city of London, England), witnesses 
hereinbefore named and examined, to appear before me at the time 
und place hereinbefore named, and after publicly and solemnly 
swearing each separately to tell the truth, the whole truth, and 

nothing but the truth in answer totheannexed interrogatories, 
154 =I then and there proceeded to examine each separately by pro- 
pounding to him the said direct interrogatories and causing 
the answers thereto to be carefully reduced to writing (by Francis 
Williamn Frigout, a disinterested person appointed by me as clerk 
for that purpose) in my presence, and I then caused each witness to 
sign his respective deposition in my presence, as also the Exhibits 
A, B, C, D, E. F, G, and H hereto annexed. 
I also further certify that in consequence of his absence from 
England I was unable to obtain the evidence of Francis H. 
155 ~— Baring, another witness named in said commission, and I 
also further certify that, owing to the fact that the secretary 
of the London Lloyds having no knowledge of the matter at issue, I 
did not deem it advisable to enforee lis attendance as a witness. 

In witness whereof I have hereunto set my hand and affixed my 
official seal, at London aforesaid, this the sixteenth day of February, 
1887. 


[Seal of the United States Consulate General, London. ] 


F. C. PENFIELD, 


Commissioner. 


156 {Endorsed:] Supreme Court U.S. October term, 1886. 

Nos. 77 & 78. The Merch’ts’ Mut Ins. Co., app’l’t, vs. Geo. 

D. Allen, & The Merch’ts’ Mut’l Ins. Co., app’l’t, vs. Silas Weeks. 

Commission to take testimony & depositions of Thomas Charles 
Baring & Robert Kirklan Hodgson. 

[Stamped :] Office Supreme Court U.S. Filed March 3, 1887. 

James H. McKenney, clerk. 


SUPREME COURT OF THE UNITED STATES. 
OcTobER Term, 1886.—No. 7 


Mercuants’ Mutuat Insurance Company, Appellants, 
vs. 
GEORGE D. ALLEN. 


Appeal from the Circuit Court of the United States for the Eastern 
District of Louisiana. In Admiralty. 


To the honorable the judges of the Supreme Court of the United 

States: 

Now comes the Merchants’ Mutual Insurance Company of New 
Orleans, appellants in the above-entitled cause and defendants in 
the court below, and for special exception to the libel in personam 
exhibited against them by said George D. Allen, say: 

That said George D. Allen c not recover upon the policy of 
insurance exhibited and set forth by him in his said libel, because, 
in effecting said insurance, said George D. Allen warranted said 
Merchants’ Mutual Insurance Company that not more than five 
thousand dollars ($5,000) insurance existed on the day of its date, 
nor would thereafter be effected on the said interest of said Allen 
in said vessel, either by said Allen or by others, to cover any insur- 
able interest in the interest of said Allen in said vessel during the 
continuance of said policy. 

That said warranty is set forth in said poliey of insurance in the 
following words: “ Warranted by assured that not more than five 
thousand dollars ($5,000) insurance, including this poliey, now 
exists nor shall hereafter be effected on said interest, either by as- 
sured or others, to cover this or any other insurable interest in said 
interest during the continuance of this policy.” 

That the said George D. Allen, the assured and libellant in the 
court below, has been “guilty of an active breach of said warranty 
in this, to wit, that the gross freight of said vessel for the voyage 
from Ship Island to Liverpool, on which she was lost, amounted 
to £3,390 1s. 8d., equal, at the rate of $4.84 exchange, to $16,408, and 
the net freight to no more than $10,958.67, being the contributory 

value thereof, in a certain general average statement prepared by 
Edward Ivy, adjuster r and notary public in the city of New Orleans 
on the 10th day of November, 1882, made at the instance of the 
owners and managers of the ship Orient, and to which they were 
parties for the apportionment of certain expenses incurred during 
said voyage fiom Ship Island to Liverpool prior to the ultimate 
disaster. 

That said net freight, $10,938.67, was all the interest that the 
owners of the vessel really had at stake at the time of the disaster, 
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OcTobER Term, 1886.—No. 77 


Mercuants’ Mutua, INSURANCE 
vs. 
GEORGE D. 


Company, Appellants, 


ALLEN. 


Appeal from the Circuit Court of the United States for the Eastern 
District of Louisiana. In Admiralty. 


To the honorable the judges of the Supreme Court of the United 

States : 

Now comes the Merchants’ Mutual Insurance Company of New 
Orleans, appellants in the above-entitled cause and defendants in 
the court below, and for special exception to the libel in personam 
exhibited against them by said George D. Allen, say: 

That said George D. Allen cannot recover upon the policy of 
insurance exhibited and set forth by him in his said libel, because, 
in effecting said insurance, said George D. Allen warranted said 
Merchants’ Mutual Insurance Company that not more than five 
thousand dollars ($5,000) insurance existed on the day of its date, 
nor would thereafter be effected on the said interest of said Allen 
in said vessel, either by said Allen or by others, to cover any insur- 
able interest in the interest of said Allen in said vessel during the 
continuance of said policy. 

That said warranty is set forth in said policy of insurance in the 
following words: “ Warranted by assured that not more than five 
thousand dollars ($5,000) insurance, including this poliey, now 
exists nor shall hereafter be effected on said interest, either by 
sured or others, to cover this or any other insurable interest in said 
interest during the continuance of this policy.” 

That the said George D. Allen, the assured and libellant in the 
court below, has been “guilty of an active breach of said warranty 
in this, to wit, that the gross freight of said vessel for the voyage 
from Ship Island to Liverpool, on which she was lost, amounted 
to £3,390 1s. 8d., equal, at the rate of $4.84 exchange, to $16,108, and 
the net freight to no more than $10,938.67, being the contributory 

ralue thereof, in a certain general average statement prepared by 
Edward Ivy, adjuster and notary public in the city of New Orleans 
on the 10th day of November, 1882, made at the instance of the 
owners and managers of the ship Orient, and to which they were 
parties for the apportionment of certain expenses incurred during 
said voyage from Ship Island to Liverpool prior to the ultimate 
disaster. 

That said net freight, $10,938.67, was all the interest that the 
owners of the vessel really had at stake at the time of the disaster, 
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so far as the freight of said vessel was concerned; that, notwith- 
standing this fact, one Silas Weeks, part owner, and George D. 
Allen master of said vessel, caused to be insured on said freight 
£2,200 in the London Lloyds through Baring Bros. & Co., of Lon- 
don, England; $4,000 in the Merchants’ Insurance Company of 
Bangor, Maine; $2,000 in the Union Insurance Company of Bangor, 
Maine; and $2,000 in the Portland Lloyds, of Portland, Maine. 

That, in addition to the above insurances, John Baker, another 
owner of said vessel, insured his own interest in said freight in the 
Crescent Mutual Insurance Company of this city for $3,000; thus 
making, as far as has been ascertained up to the present date, a 
grand total of $21,670 of insurance on a net freight of $10,938.67 ; 
that there may be other insurances not yet discovered; that ap- 
pellants were kept by the said George D. Allen and Silas Weeks 
in complete ignorance of these acts; and that all the insurances 
above enumerated have been paid by the various companies above 
stated to the said Allen and Weeks, and to said Baker, the other 
owner of the ship Orient. 

That the said insurances by said Allen and Weeks and said Baker, 
on said freight, on the excess $21,670 over $10,958.67, say $10,731.33, 
was in the nature of a wager policy, which seriously affected the 
interests of petitioners and appellants, te depriving them of the pro- 
tection and security contemplated by the restrictive clause in their 
policy limiting the insurance, its immediate effect being to divest the 
owners of any interest in the safety of the vessel insured by them, 
and to make it to their interest that a total loss should oceur, in 
flagrant violation of the letter and spirit and the true intent and 
meaning of the warranty, by reason whereof said policy of insurance 
became null and void in consequence of the violation of said war- 
ranty, and said libellant, George D. Allen, cannot maintain this 
action. 

Wherefore these appellants do pray that this special exception be 
maintained, and that this suit be dismissed with costs, and for all 
general relief. . 

CHARLES W. HORNER, 
JOSEPH P. HOWARD, 
Of Counsel. 


Paul Fourchy, being duly sworn, deposes and says that he is presi- 
dent of the Merchants’ Mutual Insurance Company of New Orleans; 
that he has read the above special exception, and that the allega- 
tions therein contained are true. 

P. FOURCHY. 


Sworn to and subscribed before me this 26th day of February, 
1887. 
[SEAL. | JAS. FAHEY, 
Not. Pub. 


Joseph P. Horner, being duly sworn, deposes and says that on 
the 26th day of February, 1887, he served a true copy of the fore- 
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going special exception personally on J. R. Beckwith, Esq., proctor 
and counsel for George D. Allen, in. the city of New Orleans, at the 
office of said Beckwith. 

JOSEPH P. HORNER. 


Sworn to and subscribed before me this 26th day of February, 
1887. 
[SEAL. | EDGAR GRIMA, 
Not. Pub. 


[ Endorsed :] — Court U.S., 1886. October term. No. 77. The 
Merchants’ Mutual Insurance Company, app’t, vs. George D. Allen. 
Special exception. 


[Stamped:] Office Supreme Court U.S. Filed Mar. 17, 1887. 
James H. McKenney, clerk. 
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SUPREME COURT OF THE UNITED STATES. 


OcTosER Term, 1886.—No. 78. 


Mercuants’ Muruar Insurance Company, Appellants, 
vs. 
SiraAs WEEKs. 


Appeal from the Circuit Court of the United States for the Eustern 
District of Louisiana. In Admiralty. 


To the honorable the judges of the Supreme Court of the United 

States : 

Now comes the Merchants’ Mutual Insurance Company of New 
Orleans, appellants in the above-entitled cause and defendants in 
the court below, and for special exception to the libel in personam 
exhibited against them by said Silas Weeks, say : 

That said Silas Weeks cannot recover upon the policy of 
insurance exhibited and set forth by him in his said libel, because, 
in effecting said insurance, said Silas Weeks warranted said 
Merchants’ Mutual Insurance Company that not more than five 
thousand dollars ($5,000) insurance, including said policy, existed 
on the day of its date, nor would thereafter be effected on the said 
interest of said Weeks in said vessel, either by said Weeks or by 
others, to cover any insurable interest in the interest of said Weeks 
in said vessel during the continuance of said policy. 

That said warranty is set forth in said policy of insurance in the 
following words: “ Warranted by assured that not more than five 
thousand dollars ($5,000) insurance, including this policy, now 
exists nor shall hereafter be effected on said interest, either by as- 
sured or others, to cover this or any other insurable interest in said 
interest during the continuance of this policy.” 

That the said Silas Weeks, the assured and libellant in the 
court below, has been guilty of an active breach of said warranty 
in this, to wit, that the gross freight of said vessel for the voyage 
from Ship Island to Liverpool, on which she was lost, amounted 
to £3,390 1s. 8d., equal, at the rate of $1.84 exchange, to $16,408, and 
the net freight to no more than $10,958.67, being the contributory 
ralue thereof, in a certain general average statement prepared by 
Edward Ivy, adjuster and notary public in the city of New Orleans 
on the 10th day of November, 1582, made at the instanee of the 
owners and managers of the ship Orient, and to which they were 
parties for the apportionment of certain expenses incurred during 
said voyage from Ship Island to Liverpool prior to the ultimate 
disaster. 

That said net freight, $10,938.67, was all the interest that the 
owners of the vessel really had at stake at the time of the disaster, 
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so-far as the freight of said vessel was concerned ; that, notwith- 
standing this fact, said Silas Weeks, and George D. Allen, 
master of said vessel, caused to be insured on said freight 
£2,200 in the London Lloyds through Baring Bros. & Co., of Lon- 
don, England; $4,000 in the Merchants’ Insurance Company of 
Bangor, Maine; $2,000 in the Union Insurance Company of Bangor, 
Maine; and $2,000 in the Portland Lloyds, of Portland, Maine. 

That, in addition to the above insurances, John Baker, another 
owner of said vessel, insured his own interest in said freight in the 
Crescent Mutual Insurance Company of this city for $3,000; thus 
making, as faras has been ascertained up to the present date, a 
grand total of $21,670 of insurance on a net freight of $10,938.67 ; 
that there may be other insurances not yet discovered; that ap- 
pellants were kept by the said George D. Allen and Silas Weeks 
in complete ignorance of these acts; and that all the insurances 
above enumerated have been paid by the various companies above 
stated to the said Allen and Weeks, and to said Baker, the other 
owner of the ship Orient. 

That the said insurances by said Allen and Weeks and said Baker, 
on said freight, on the excess $21,670 over $10,938.67, say $10,731.33, 
was in the nature of a wager policy, which seriously affected the 
interests of petitioners and appellants, by depriving them of the pro- 
tection and security contemplated by the restrictive clause in their 
policy limiting the insurance, its immediate effect being to divest the 
owners of any interest in the safety of the vessel insured by them, 
and to make it to their interest that a total loss should oceur, in 
flagrant violation of the letter and spirit and the true intent and 
meaning of the warranty, by reason whereof said policy of insurance 
became null and void in consequence of the violation of said war- 
ranty, and said libellant, Silas Weeks, cannot maintain this action. 

Wherefore these appellants do pray that this special exception be 
maintained, and that this suit be dismissed with costs, and for all 
general relief. 

CHARLES W. HORNER, 
JOSEPH P. HOW: 


Of Counsel. 


Paul Fourchy, being duly sworn, deposes and says that he is presi- 
dent of the Merchants’ Mutual Insurance Company of New Orleans; 
that he has read the above special exception, and that the allega- 
tions therein contained are true. 


P. FOURCHY. 


Sworn to and subscribed before me this 26th day of February, 
1887. 
[ SEAL. ] JAS. FAHEY, 
Not. Pub. 


Joseph P. Horner, being duly sworn, deposes and says that on 
the 26th day of February, 1887, he served a true copy of the fore- 
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going special exception personally on R. H. Brown, Esq., proctor 
and counsel for Silas Weeks, in the city of New Orleans, at the 
oftice of said Brown. 


JOSEPH P. HORNOR. 


Sworn to and subscribed before me this 26th day of February, 
1887. 
[SEAL. | EDGAR GRIMA, 
Not. Pub. 


[ Endorsed | Sup. Court U.5S., 1886. October term. No. 78. The 
Merchants’ Mutual Insurance Company, app’t, vs. Silas Weeks. 
Special exception. 

[Stamped:] Office Supreme Court U.S. Filed Mar. 17, 1887. 
James H. McKenney, clerk. 


By this policy of insurance, do make insurance and 
cause to be insured Silas Weeks, on account of him- 
self as sole owner five-twelfths, lost or not lost, in 
the sum of two thousand dollars, at and from April 
15th, 1882, at noon, to April 15th, 1885, at noon, 
upon the body, tackle, apparel, and other furniture 
of the good ship called the Orient, whereof is master 
for this present voyage , or whoever else shall 
go for master In the said vessel, or by whatever name 
or names the said vessel, or the master thereof, is or 
shall be named or called. Each passage subject to 
its own average. If on a passage at the expiration 
of the term, with the liberty to renew for not exceed- 
ing three months, at the same rate of premium, if 
applied for in writing on or before the end of the 
term. ‘The risk to cease twenty-four hours after her 
arrival at her then port of destination, and to return 
pro vata premium for each month not commenced, 
no loss being claimed. Beginning the adventure 
upon said vessel, tackle, apparel, &c., at and from as 
aforesaid, and so shall continue and endure until 
said vessel be safely arrived at as aforesaid, and until 
she be moored twenty-four hours in good safety. 
And it shall and may be lawful for the said vessel in 
her voyage to proceed and sail to, touch, and stay at 
any ports or places, if thereunto obliged by stress of 
weather, or other unavoidable accident, without 
prejudice to this insurance. ‘The said vessel, tackle, 
&«e., hereby insured, are valued at twenty-two thou- 
sand dollars, without any further account to be given 
by the assured to the assurers, or any of them, for 
the same. 


Touching the adventures and perils which the in- 


surers are contented to bear and take upon them- 


selves in this voyage, they are of the seas, jettisons, BORER 


fire, pirates, overpowering but not other thieves, and 
all other losses to which the insurers are liable by 
this contract. And in case of any loss or misfortune 
resulting from any peril insured against, the party 
insured engages for his or their factors, servants, and 
“assigns to sue, labor, travel for, and use all reason- 
able and proper means for the security, preservation, 
relief, and recovery of the property Insured, or any 
part thereof, to the charges whereof the said com- 
pany engages to contribute in proportion as the sum 
insured bears to the whole sum at risk. And the 
acts of the insured or insurers, or their agents, in 
preserving, securing, or saving the property insured, 
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Sifm insured, 


$5,000. 


Valued at 


$22,000 dollars. 
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in case of danger or disaster, shall not be considered 
or held to be a waiver or acceptance of an abandon- 
ment, the company having been paid, or promised 
to be paid, the consideration to this assurance at and 
after the rate of ten per cent. 

It is also agreed that the insurers shall not be an- 
swerable for any expense, damage, or loss which may 
arise in consequence Of seizure or detention, for or 
on account of any trade charged with being illicit or 
prohibited, or any trade in articles contraband of 
war, Whether carried on by the master, mariners, or 
any other persons, barratrously or otherwise, unless 
the insured shall show that the trade charged so to 
be was not illicit or prohibited. The insurers shall 
not be answerable for damages to other vessels or 
property in consequence of collision or running foul, 
nor for any general average or expenses on account 
of such damage, nor for barratry of the master or 
mariners. ‘The insurers take no risk of embargo or 
blockade, but in case of the blockade of a port of 
destination the vessel may proceed to another port 
not blockaded and wait for the blockade to be raised, 
or there end the passage, and in case of an embargo 
or blockade in the port of departure, the vessel may 
wait there for the termination of the embargo or 
blockade; in each case the vessel shall continue at 
the risk of the insurers while so waiting for a reason- 
able time, not exceeding six months, at the end of 
which this insurance shall cease. The company 
shall not be liable for wages and provisions in case 
of blockade, embargo, or restraint. And in ease of a 
total loss, with salvage, the amount allowed out of 
the savings to the officers and crew for wages earned 
and services rendered previous to the loss shall be 
considered as so much of the salvage applied to the 
use of the owners, even although the same shall be 
allowed or paid under the name of salvage and not 
as wages, and shall accordingly be deducted in ad- 


justing the loss. And it is further agreed that in case 


a total loss be claimed for or on account of any dam- 
age or charge to the said vessel, the only basis of as- 
certaining her value shall be her valuation in this 
policy. It is also agreed that in case of loss or dam- 
age the repairing and replacing of loss and damage 
shall only be estimated or charged against the in- 
surers after excluding all losses or damages requiring 
to be repaired or replaced in consequence, in whole 
or in part, of wear and tear or natural decay. The 
proceeds of all articles replaced at the charge of the 
insurers shall be deducted from the net loss after the 
usual allowance of new for old, and instead of de- 
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ducting one-third from the cost of copper there shall 
be deducted two and one-half per cent. of the net 
cost of recoppering, after deducting the value of the 
old copper and nails, for each and every month the 
copper shall have been on the vessel, when the cop- 
per shall be replaced, and if the copper shall have 
been on forty months or more the cost of recopper- 
ing shall be wholly excluded, the new copper to be 
of the same weight as the old. And it is also agreed 
that if the said vessel, upon a regular survey, should 
be declared unseaworthy, or incapable of prosecuting 
her voyage, and unsoundness or rottenness shall ap- 
pear on the survey, or by other testimony, to be a 
principal cause thereof, then the assurers shall not 
be bound to pay any loss on this poliey. And in 
‘ase of stranding without the breaking up of the ves- 
sel, no abandonment shall be made until after thirty 
days from its occurrence and notice thereof to the 
insurers, nor unless the right to abandon shall then 
exist. 

In case of general average, if the vessel insured is 
valued in the statement thereof beyond the agreed 
value under this policy, the insurers are to pay such 
part only of the sum assessed as the agreed value 
bears to such valuation. And in case of loss such 
loss to be paid in sixty days after proof of loss and 
proof of interest in the said vessel (the amount of the 
note given for the premium, if unpaid, and all sums 
owing to this company by the said assured being first 
deducted). No loss except general average shall in 
any case be paid, unless amounting to five per cent., 
after deducting proceeds of savings, if any, and ex- 
clusive of all charges of ascertaining and proving 
the loss. 

And it is hereby further agreed that if the insured 
shall have made any other insurance against all or 
any of the risks hereby insured upon the vessel afore- 
said prior to this policy, then the said Insurance 
Company shall be answerable only for so much as 
the amount of such prior insurance may be deficient 
towards covering the property at risk, and the said 
Insurance Company shall return the premium upon 
so much of the sum by them insured as they shall 
be exonerated from by such prior insurance. And 
in case of any insurance upon said vessel subsequent 
to this policy the said Insurance Company. shall 
nevertheless be answerable to the full extent of the 
sum by them herein insured, without right to claim 
contribution from such subsequent insurers, and shall 
accordingly be entitled to retain the premium by 
them received in the same manner as if no such sub- 
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sequent insurance had been made. Policies made 
the same day are to be deemed simultaneous; but 
this company assumes only its proportion of the loss 
to be made good by the insurers as the sum Insured 
in this policy bears to the aggregate sum atrisk. If 
the voyage aforesaid shall have been begun and shall 
have terminated before the date of this policy, then 


$500 there shall be no return of premium on account of 


such termination of the voyage. In all cases of re- 
turn premium on short interest one-tenth- part of 
the premium thereon is to be retained by the assurers. 

It is also agreed that this policy shall be void in 
case of its being assigned, transferred, or pledged 
without the previous consent in writing of the in- 
surers. 

And it is further agreed that said Insurance Com- 
pany shall not be liable for any amount of losses 
during the continuance of this policy which, in the 
aggregate, shall exceed the amount insured. 

Warranted by the assured not to carry lime, and 
not to carry at any one time more than one-half of 
her registered tonnage of grain in sacks or bulk. 

Also warranted against any desertion, temporary 
or otherwise, of the vessel by master, officers, or 
mariners on the western coast of America, or In any 
of its bays, ports, or places, and against losses pro- 
ceeding directly or indirectly from such desertion. 

Warranted by the assured not to use port or ports 
in Eastern Mexico, Texas, nor Yucatan, nor anchor- 
age thereof, during ithe continuance of this insurance ; 
nor ports in West India Islands between July 15th 
and October 15th; nor ports on the northeast coast 
of Great Britain beyond the Thames; nor ports on 
the Continent of Europe, north of Antwerp, between 
November Ist and Marelh Ist. 

Warranted not to load with coal, lead, marble, 
iron, or guano exceeding register tonnage, but liberty 
may be given to load beyond their tonnage of said 
articles by paving additional premium therefor as 
may be agreed upon. 

Warranted by the assured free from ali claims for 
loss or damage arising from or growing out of the 
collision of foreign powers or of our Government 
with others. 

Warranted free from all claim for loss or damage 
oceurring while the vessel may be in the custody of 
the sheriff or marshal under execution for debt or 
violation of law. | 

Warranted by assured that not more than five 
thousand dollars insurance, including this poliey, 
now exists nor shall hereafter’ be effected on said in- 
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terest, either by assured or others, to cover this or 
any other insurable interest in said interest during 
the continuance of this policy. 

It is further agreed that this policy shall become 
void upon assignment thereof, transfer, or change of 
interest in the vessel without notice to Insurers. 

Should this policy become void in consequence of 
the violation of any of its provisions, the assured 
shall not be entitled to any return premiums. 

Claims under this poliey are payable in the com- 
mon currency existing at the time of payment, at 
sixty days from date of adjustment thereof. 

Warranted by the assured free from any claim for 
a constructive total loss, unless the sum for which 
the insurers would be liable under an adjustment of 
a particular average loss, made in conformity with 
the terms and conditions of this insurance, shall ex- 
ceed fifty per cent. of the whole value of the vessels, 
as agreed upon in this policy. 

To cover (,°,th) five-twelfths interest in the hull, 
apparel, &e., of the ship Orient to navigate the At- 
lantic Ocean between Europe and America, and to 
be covered in port and at sea. If the vessel be sold 
and the company refuses to transfer for the unex- 
pired term, then a pro rata premium to be returned 
to assured. 

In witness whereof the said Merchants’ Mutual 
Insurance Company have caused these presents to be 
signed by their president and attested by their sec- 
retary at their office in the city of New Orleans. 

New Orleans, 15th day of April, 15852. 

Attest: Ss. F. MULEY, President. 
G. W. NOTT, Seeretary. 


[Endorsed:] Merchants’ Mutual Insurance Company of New 
Orleans. Marine hull. No. 4199. Silas Weeks. On 4'5ths of lull, 


&e., ship Orient. $5,000 at 10 per cent., 8500; policy, 
expires Ap'l 15th, 1883. 


No. 11895. Filed with libel Jan’y 15, 83. J. Devonshire, clerk. 
No. 10224. U. S. circuit court. Offered by libellant and_ filed 


April 30th, 1883. F. A. Woolfley, clerk. 
Supreme Court U.S. 1883, October term. No. 325. 


Oyo 


Mut’l Ins. Co. vs. Weeks. Original exhibit. Received with record 


Oct. 2, 1SS5. 
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SUPREME COURT OF THE UNiTED STATES. 
OCTOBER TERM, 1886. 


MERCHANTS’ MUTUAL INSURANCE COMPANY, 
APPELLANT, 


versus No. 735. 


SILAS WEEKS. 


SAME APPELLANT 
— No. 77. 


GEORGE D. ALLEN. 


Appeal from the Circuit Court of the United States for the Eastern 
District of Louisiana. 


And now comes George D. Allen, appellee in said above 
entitled cause, numbered 77 of the docket of this court. at its 
present term, by J. R. Beckwith, his counsel, and in behalf of 
himself and in behalf of Silas Weeks, the appellee in the above 
entitled cause, numbered 78, consolidated with this cause for 
trial, if he shall elect to join in this motion, and moves the 
court now here, that the depositions of all of the witnesses 
taken and returned to this court under the order for further 
proof made in this cause in response to the petition of the ap- 
pellant, sworn to and subscribed on the 16th day of November, 
A. D. 1886, and on file in this cause, be stricken from the files 
of this court or otherwise suppressed and held for naught and 
taken to be no part of the record in this cause, for the following 
reasons, amongst others: 


) 


I. 


That the matters stated in said petition for further proof. if 
true in manner and form as set forth in said petition, 
(which is in all things denied), do not set forth nor disclose 
any matter, fact or thing which would be competent as evidence 
under the pleadings and issues as made by the appellant, and 
upon which the cause was tried in the District and Circuit 
Courts, and are pertinent to no issues that can be lawfully made 
in this court. 

II. 

That all and singular the matters set forth in said petition 
and application for further proof in this court, if even put at 
issue in form in the pleadings, are not lawfully issnable in this 
cause, and are no defense in law against the action of the said 
appellee. 

ITT. 

That none of the matters set forth in said application for 
further proof were ever pleaded, put at issue, heard, tried or 
determined upon by either the District or Circuit Courts, and 
any trial of said matter in this court must be a trial of first in 
stance and original cognizance, and not by or on appeal, and is 
beyond the authority and jurisdiction of this Hon. Court as an 
appellate court. 

IV. 

That chapter 77 of the U. S. Statutes at Large of the acts of 
L875, approved Feb. 16th, 1875, to go into force and effect on the 
Ist day of May, 1875, has repealed all former rules and statutes 
concerning the trial of appeals in this court in all causes of 
admiralty and maritime jurisdiction, on the instance side of the 
court and in express terms has limited the review of all judg- 
ments and decrees in such causes in this court, ‘‘to a determina- 
tion of the questions of law arising upon the record, and to such rul- 
ings of the circuit court excepted to at the time as may be presented 
by a bill of exceptions prepared as. in actions at law.” That said 


3 


statute is still in full force and effect, and this court is withou, 
power and jurisdiction to try and determine new issues involv- 
ing questions of fact to be established, heard and found by this 
court in first instance. 

And the said appellee, by his said counsel, also moves the 
court that any and all new pleas, answers, exceptions or at- 
tempted new pleading in this court, wherein it is sought to put 
at issue in this court all or any of the matters set forth in said 
petition for further proof, or all or any of the matters contained 
or inquired of in any of the interrogatories annexed to the com- 
mission issued in this cause from this court, be also stricken 
from the files and from the record of this cause in this court. 

J. R. BECKWITH, 
Counsel for the Appellee, Geo. D. Allen. 


To Charles W. Hornor and Joseph P. Hornor, counsel for the 
appellant in the above causes: Please take notice that on or be- 
fore the hearing of the above causes the counsel for the appel- 
lee, Geo. D. Allen, will move the court as above set forth, and 
that said motion be heard with the merits on the trial of the 
causes when reached as assigned for trial. 

J. KR. BECKWITH, 
Counse! for Appellee, Geo. D. Allen. 
Washington, March, 1887. 


UNITED STATES SUPREME COURT. 


No. 622.—Ocroser Term, 1884. 


THE MERCHANTS’ MUTUAL INSURANCE COMPANY, 
APPELLANT, 
VETSUS 
GEORGE D. ALLEN. APPELLEE. 
BRIEF FOR APPELLANT ON MOTION TO DISMISS AND AFFIRM. 
JOSEPH P. HORNOR, 
and FRANCIS W. BAKER, 


Of Counsel for Appellant. 
NEW ORLEANS, 27th February, 1885. 
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UNITED STATES SUPREME COURT. 


No. 622.—Ocrozer Term, 1884. 


THE MERCHANTS’ MUTUAL INSURANCE COMPANY, 
APPELLANT, 
versus 


GEORGE D. ALLEN, Aprettee. 


BRIEF FOR APPELLANT ON MOTION TO DISMISS AND AFFIRM. 


I. 


The motion to dismiss is not on the ground that this Court 
has no jurisdiction, but that ‘** the errors alleged against the 
judgment and decree of the court below are not within the juris- 
tion of this Court.’’ See motion and brief, p. 1. 

This is an appeal from a final decree in Admiralty, and we 
have as yet made no assignment or a//egations of errors, nor are 
we bound to do so, until we file our briefs six days before the 
case is called for argument (Rule 21, sub. paragraph 2; 108 U. 
S. 585. 

Hence, the ‘‘errors alleged’’ are only such as counsel for 
appellee chooses to set up for us against himself, and it would 
be certainly very unfair for this Court to decide that we had no 
other errors to assign, while its rules still give us time to do so. 

‘¢ A motion to dismiss for want of jurisdiction applies solely 
to cases where the Supreme Court has not jurisdiction of the 
cause, and not to cases where the Circuit Court has exceeded its 
proper powers in the particular case.’’—Canter vs. Ins. Co., 2 
Peters, 554. 


THE MERCHANTS’ MUTUAL INSURANCE COMPANY 


‘* An appeal will not be dismissed where the decision of the 
motion involves the merits.’’—Blossom vs. Railroad Co., 1 Wall. 
655. 

‘¢ The Supreme Court will not pass upon the merits of the 
question involved on a motion to dismiss tor want of jurisdic- 
tion.’’—Neilson vs. Lagon, 7 How. 772. 

‘* Where the question of jurisdiction is so involved with 
other questions that the Court cannot eliminate it without exam- 
ining a voluminous record, it will postpone the consideration of 
a motion to dismiss till the case is heard on the merits; other- 
wise where the want of jurisdiction is patent.’’—Semple vs. 
Hagar, 4 Wall. 431. 

‘* Questions of reversal or affirmance appertain to the mer- 
its of the controversy and will not be determined on a motion to 
dismiss.’’—New Orleans R. R. vs. Morgan, 10 Wall. 256, 


I. 


This Court has held in Whitney vs. Cook, 99 U.S. 607, that 
it will not listen to a motion to affirm unless there shall appear 
on the ~ecord, at least some color of right to a dismissal; and as 
there a} pears none on the face of our record, we submit that 
appellee’; motion to affirm should not be entertained. 


Furthermore, the record in this ease has not yet been 
printed and the Court cannot examine it so as to follow the 
counsel for appellees in his argument on the motion toaffirm, and 
we have not time, under the rules, to go to Washington and get 
the original record and thus be able to refer the Court to the 
pages of the manuscript record which would refute his argu- 
‘ments ; for the same reason your Honors are entirely unable to 
verify the exactness of our opponent’s extracts from the record 
for he does not pretend to give the numbers of the pages of the 
record to which he refers and by which he hopes to be sustained. 
We submit it is hardly fair, either to the Court or to the appel- 
lant, to ask for an affirmance on motion without first having the 
record printed. | 


VS. GEORGE D. ALLEN. 3 


II. 

The assertion of counsel for appellee in his motion to affirm 
that this appeal was taken for Celay only is wholly gratuitous ; 
we ask a careful examination of the bills of exception taken by 
us, whereby the good faith in which the appeal was taken will 
become abundantly evident, and our right to be heard upon 
them be conceded; if that is not sufficient, we call attention to 
the notes of the judge of the lower court upon those bills of 


_ exception, which would seem to show that he thought we had 


good grounds for appeal. 


[V. 

There are many grave questions which we desire to bring 
before this Court upon the argument of this case for its decision, 
the same being not only both of law and fact, but of mixed ques- 
tions of law and fact; counsel for appellee states one of these 
questions, (not quite as well as we hope to do it) on the last page 
of his brief, being relative to a construction of the policy sued 
on; counsel lightly dismisses the matter as unworthy. of argu- 
ment, but Lord Ellenborough decided a similar qnestion in our 
favor in Uhde vs. Walters, 3 Campbell, 16! and we quoted in 
the lower court no less than five other cases, bearing directly on 
the point, and in our opinion fully sustaining our position; 
which is absolutely fatal to any pretensions the appellees have 
to recover. 

Finally we call attention to the lengthy opinion of the lower 
court in these cases, published in 16 Federal Reporter, p. 916, 
which must conelusively establish our bona fides in taking this 
appeal, and in our daring to hope to reverse the judgment. 

Respectfully submitted, 
JOSEPH P. HORNOR, 
and FRANCIS W. BAKER, 
Of Counsel for Appellant. 
NEW ORLEANS, 27th February, 1885. 


1. 


—— — Las OE wae j : aaa 3 2 , Y A : 
oo ————— er Sa nae ys eS 


in ahem = 


, i.” 


é 
nee. oe 


i As sor 
- am | CC 


’ 
v 


UNITED STATES SUPREME UOURT. 


OCTOBER TERM, A. D. 1884. 


No. 462 2 


THE MERCHANTS MUTUAL INSURAWSCE COMPANY, 
APPELLANTS, 


PEPSUS 


GEORGE D. ALLEN, APPELLEE. 


Appellec’s Brief on his Motion to Dismiss the Appeal and to 
Affirm the Judgment. 


O. B. SANSUM, for Appellee. 
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UNITED STATES SUPREME UOURT. 


OCTOBER TERM, A. D. 1884. 
No. 


THE MERCHANTS’ MUTUAL INSURANCE COMPANY 
APPELLANTS, 


LErsis 


GEORGE D. ALLEN, APPELLEE. 


Appellee’s Brief on his Motion to Dismiss the Appeal and to 
Affirm the Judgment. 


The errors alleged against the judgment and decree of the court 
below are not within the jurisdiction of this Court. | 

The suit is upon a valued policy of insurance, valuing the ship 
Orient at $25,000, and insuring appellee’s tive-twelfths interest 
in her for-the sum of $5000 against the perils of the seas, fire, 
jettison and collision, for the term of one year from April 15th, 
IkszZ, to April loth, 1885, at noon. The written part of the 
policy reads as follows: * To cover five-twelfths interest in the 
hull, apparel, ete., of the ship Orient, to navigate the Atlantic 
Ocean beticeen Europe and America, and to be covered in PoRT 
AND AT SEA!” There is a printed warranty in the policy as 


follows: * Warranted by the assured not to use port or ports 
in Kastern Mexico, Texas nor Yucatan, nor anchorage thereot, 
during the continuance of this insurance; nor ports in’ the 
West India Islands, between July loth and October loth: nor 
ports on the northeast coast of Great Britain beyond the 
Thames; nor ports on the continent of Europe north of 
Antwerp, between November Ist and March Ist.” 

The policy was made while the ship was on a voyage from 
Liverpool to New Orleans ; she arrived, discharged her cargo 
and sailed for Ship Island, off the coast of Mississippi, where 
she arrived, loaded a cargo of timber for Liverpool and sailed 
on that voyage November oth, 1882; but on the 9th idem, in 
longitude 88°35” west, latitude 28°20" north, she encountered a 
severe cyclone, in which she was thrown on her beam ends; the 
mizzen weather lanyards were cutaway and the mizzenmast sent 
overboard; and as she failed to right up, the main lanyards were 
cut away and the mainmast sent overboard ; the heavy sea 
prevented the crew from cutting away the forerigging, and she 
begaa breaking up forward until the foremast went overboard ; 
the upper deck broke up from abreast the foremast to the 
break of the poop; her top sides and timbers broke out down 
to the second deck, and the second deck broke out in many 
places, and the cargo stowed in the upper ’atween decks, 
with all the ship’s) stores, provisions, charts and instru- 
ments, were swept away by the sea;—she_ filled) with 
water and was waterlogged ;—the sea made a clean breach 
over the wreck, and in consequence thereof the ofticers 
and crew lashed themselves to the rail on the top = of 
the cabin to prevent being swept into the sea, and thus, the 
wreck and the unfortunate crew were tossed about by the un- 
. feeling sea for thirty-six hours without food or water, until a 
passing steamer took them off and landed them at New: 
Orleans. On their arrival, appellee gave appellants notice of 
the disaster. Subsequently, the steam tow boat Underwriter 
went in search of the wreck and brought it to New Orleans. 


> 
where the salvors libeled it for salvage, and thereupon appel- 
lee offered to abandon all his rights in it to appellants, which 
offer they promptly refused. The wreck being comdemned to 
pay salvage and costs, it was sold by order of court, and the 
proceeds were deposited in court. Appellee made a demand on 
appellants for the sum insured, which they refused to pay, and 
sixty days thereafter he began this suit in the District Court. 

The facts above recited are set forth in the libel with super- 
abundant caution and particularity ; and they are stated and 
set forth in the tindings of facts in the record. 

Appellants’ answer admits the making of the poliey, the 
loading of the ship with timber at Ship Island for Liverpool, 
her sailing on the voyage for Liverpool September 5th, her en- 
counter with the storm on the 9th, about one hundred miles 
from Ship Island, in the Gulf of Mexico; and the answer 
expressly states, “they admit that said vessel was much injured 
in said storm, and such injury as was done was in the course 


of a tew hours”; the answer also admits the bringing in of the 
wreck, that it was libeled and sold, that appellee offered an 
abandonment and demanded payment of the sum insured, and 
that this suit was brought more than sixty days after the 
demand. The answer avers that the ship was not seaworthy 
When she began the voyage at Ship Island, and sets forth in 
what respect she was unseaworthy; also, the answer expressly 
denies that the ship was covered by the policy on the voyage 
from Ship Island, or at the place she encountered the storm, 
and expressly avers that if the policy ever attached upon the 
ship on that voyage, it was forfeited by breach of the implied 
warranty of seaworthiness, the particulars whereof are set out 
in article > of the answer. 

All the evidence was put in without objection from either 
party. 

Appellee submits the only issue between the parties in the 
court below, was the seaworthiness of the ship. Seaworthi- 
ness is a question of fact. The trial judge found the fact against 


appellants—/found thai the ship was seaworthy—and this Court 
has no power, no jurisdiction, to review that tinding. Henee, 
the motion to dismiss the appeal for want of jurisdiction. 

Appellants have put in the record two papers, which they 
are pleased to name bills of exceptions—*one and two.” They 
are unlawful attempts to unnecessarily cumber the record, ant 
are Without effect or force in law. 

Appellee recites number one as tollows: Proctors for the 
defendants asked the court to find: “That the ship Orient was 
in the Atlantic ocean on a voyage from = Liverpool at 
the time of the issuance of the policy of insurance, and 
there is nothing in the record to show that defendant had any 
knowledge or information of her destination ; that the ship 
Orient, prior to her departure on her last voyage on August 
Ist, 1882, was run aground on Ship Island bar, where she re- 
remained for three days and two nights, in bad and = squally 
weather, rolling and pounding heavily, and while on the bar 
and after coming off, drew, and continued to draw four inches 
of water per hour, until her final wreck ; that when she was 
thrown upon her beam ends by the force of the storm, she was 
prevented from righting herself by the large amount of water 
which had leaked into her hold, and hence the cutting away 
of her masts was of no avail, and the said leak was the direct 
~ause Of her loss, and she was unseaworthy when she started 
on her last voyage; that when the ship Orient was hauled off 
the bar at Ship Island, where she had been aground as aforesaid, 
she leaked four inches of water per hour, and said leak did not 
diminish from said time, 5d August, 1882, until 5th September, 
1882, when she went to sea on her last voyage, nor until she 
was finally wrecked; and said leak could have been discovered 
by unloading said: vessel and taking her to New Orleans and 
putting her in dry-«lock, which was not done, and no other 
precautions were taken to ascertain whether said vessel was 
injured by having been aground or to ascertain her leak or 
leaks, save by a cursory examination of her bottom by a diver 


5 
without taking her out of water; that the ship Orient was 
knowingly sent to sea by the assured in an unseaworthy con 
dition, which necessarily increased the danger which led to her 
loss; and said proctors represented to the court that they 
considered these facts material to the determination of the 
cause, and that such faets were conelusively proved by the 
evidence in the cause, whieh evidence is hereto attached and 
made part of this bill of exceptions, but the court refused to 
find said facts as requested and found faets directly contrary to 
the facts so requested: Whereupon, the parties excepted, ete. 

The court added: “As the entire evidence is attached to 
_ and is to go up with the bill, it is not deemed pecessary to put 
in the bill the particular evidence or reasoning upon the same 
which induced the court to tind the faets in the case, as deter- 
mined in the general facts as found, or.in refusing to find as 
requested,” 

The bill may be considered, tirst, respecting the knowledge 
that appellants had or did not have of the ship’s port of des- 
tination when they made the policy. Second, respecting her 
seaworthiness when she sailed from Ship Island on the voyage 
for Liverpool. 

Appellants insured the ship to navigate between Enrope 
and America, to be covered in port and at sea—certain ports 
excluded by express warranty—neither the port of New Or- 
jeans nor the port known as Ship Island, was within the ex- 
cluding warranty. Exeluding certain ports named, gave the 
ship the right to use all ports not named, for the maxim is: 
expressio unius exclusio est alterius; and if the port of Ship Island 
or New Orleans had been excluded by the warranty knowl- 
edge brought home to appellants of appellee’s intention, touse 
either port would have availed lim nothing, for the presump- 
tion is that a warranty is directed at what the insurer knows 
or anticipates, and that he intends to contract against all 
liability on that specific subject. Therefore, and for the rea- 
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sons stated, the request to find that appellants did not know 
the ship’s destination is wholly timaterial. 

Respecting the other facts stated in the bill, they are only 
incidental to the ultimate fact, to wit, seaworthiness ; and the 
case of the Francis Wright, 105 U.S , p. 387, expressly decides: 
“They were part only of the evidence on which the ultimate 
finding depended, and occupy in the case the position of 
testimony rather than of the faets to which the law is to be 
applied by the judgment of the Court. * * * The refusal 
of the Court to put such statements into the record, even 
though established by uncontradicted evidence, cannot 
properly be brought here by bill of exceptions.” The = trial 
judge retused to find the facts, refers this Court to all the 
testimony taken in the case, nearly 1000 pages of manuscript, 
for this Court to search into it and decide whether the refusal 
is or is not supported by the testimony—there is tke law for it. 
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sill of Exceptions * number two” complains against the 
fourth, fifth and twenty-first findings of the trial court, on the 
ground that there was no evidence given at the trial upon the 
facts mentioned in these findings. These findings are as fol- 
lows: * Fourth. That when said risk was taken by the said 
defendant, and said policy executed and delivered, the said 
ship Orient was on the Atlantie ocean, bound on a voyage 
from the port of Liverpool to the port of New Orleans, in the 
United States, laden with a general cargo. That defendant, at 
the time of the execution and delivery of the poliey of insur- 
ance, Was Well aware of the facet, and had notice and know!l- 
edge that the vessel was prosecuting said voyage bound to the 
port of New Orleans, and insured the vessel, lost or not lost. 
Fifth. That the port of New Orleans was the home port of 
the said Orient and was the domicil of the underwriting com- 
pany, and that all parties knew that the ship was sailing to 
and from that port, and when the policy sued on was issued it 
was the intention of the insured and the underwriters that the 
said poligy was to cover risks while said ship was havigating 


_ 
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the Gulf of Mexico, except. excluded ports Tiventy-first. 
That at the time said ship Orient was wrecked and destroyed 
she was under the protection of the said) policy of insuranee, 
and was lost and wrecked by a peril of the sea insured 
against.” : | 

Not one of these findings is material. Appellee has already 
shown (supra) that appellants Knowledge or notice of appel 
lee’s intention to send the ship to a port prohibited by the 
warranty is Wholly immaterial. [t will be protitless to repeat 
the reasons already stated on that subject. Respecting the 
fifth and twenty-first findings, that there is no evidence tend- 
ing to show that the policy was tntended to cover risks while 
the ship was navigating the Gulfof Mexico, exeepting exeluded 
ports. Appellee submits that the policy itself is the only evi. 
dence of that intention ; that because it) insures the ship * to 
navigate the Atlantic Ocean between Kurope and Ameriea, in 
port and at sea, and prohibits her from using ports in Eastern 
Mexico, Texas and Yueatan, and is silent as to ports in Lou- 
isiana and Mississippi,” the clear intention of the parties to 
allow her to use all ports not prohibited, nameivy, New Orleans 
and Ship Island,is proved beyond doubt; and the reference in 
the bill to all testimony given in the case is useless and unlaw- 
ful, because this Court has no jurisdiction to examine it for the 
purpose mentioned, 

Appellee further submits on this subject, appellants had no 
lawful right to request the trial judge to make certain findings 
of fact, and on his refusing to make them, embody all the testi- 
mony in the whole case in a bill of exceptions and except to 
his refusal. Nor is it lawful for appellants to except to specific 
findings of fact on the ground that no evidence was given to 
prove them, and then embody all the evidence in) the case in 
the bill of exceptions and reter this Court to it all, for this 
Court to examine it and review the findings of faet. 

The lawful way to bring such questions before the Couyt is 
to state in the bill of exceptions that the Court found certain 


facts. and that there was no evidence given at the trial tend. 
ing to prove them, and to the finding thereof the party excepts ; 
the Judge must sign the bill, if it be true, and he must refuse 
to sign if there was any evidence, “On his refusing to sign, 
this Court will grant a mandamus ordering him to sign the bill 
or to show cause why he refuses. Tis return must be made 
under oath, and if it be false he may be indicted for perjury 
or impeached. On the other, if uncontradicted evidence be 
given to prove certain facts, and the trial Judge be requested, 
but refuse to find them, the party aggrieved can present his 
bill of exceptions, stating that evidence was given to prove 
them. and that no evidence of a contradictory character was 
given and that the Judge was requested to find them and refus- 
ed: the Jndge must sign the bill, if it be true, and he must refuse 
if there was evidence of a contradictory character. The Judge’s 
refusal may be tested by writ of mandamus ordering him to 
sign or show cause why he refuses, and lis return under oath 
is final; if it be false, he is to be indicted for perjury or im- 
peached. Possibly, there may be extreme cases in which this 


Court might allow a traverse upon the return to the writ of 


mandamus; the case would be extreme in the highest degree 
to warrant it. The Judge's return to the writ of mandamus, 
ordering him to sign a bill of exceptions or to show cuuse why 
he refuses, las been deemed final in all cases at common law ; 
and, in legislating on the subject of findings in admiralty cases, 
Congress has said the rulings of the Judge, exeepted to at 
the time, may be presented by a bill of exceptions, prepared as 


in actions at lau, { Act of February LOth. LSJ. e ‘ye 


The appeal was certainly taken for delay only. There is no 
question of fact or of law legitimately before this Court The 
vessel's unseaworthiness is the ground of the defence. and 
appellee has already shown if cannot be re-examined by this 


Court. But if it be an open question here, this Court will 


q) 


not undertake to disagree with two concurring decrees, by the 
District Court and the Circuit Court, who have found the ship 
seaworthy. 

II. 

Possibly, appellants may contend, although this Court has 
no jurisdiction upon the question of seaworthiness, it’ lias 
jurisdiction to construe the policy, and they may urge in this 
Court, as they argued in the court below, that the policy did 
not cover the ship in the Gulf of Mexico. 

Appellee submits that as the policy insured the ship * to 
navigate the Atlantic between Europe and America, to be 
covered at sea and in port,” with a warranty not to use par 
ticular ports in the Gulf of Mexico; all ports in the Gulf ot 
Mexieo not named in the warranty were free to her use. That 
to argue the contrary is a mere attempt to sustain the juris- 
dietion of this Court, and is “so frivolous as not to need 
further argument,” 

Appellee respeetfully prays this Court to dismiss the appeal 
for want of jurisdiction, or to aftirm the judgment on the 
ground that the appeal was taken for delay only. 

O. Bo SANSUM, for Appellee. 
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The errors alleged against the judgment and decree of the court 
below are not within the jurisdiction of this Court. 

The suitis upon a valued policy of insurance, valuing the ship 
Orient at $23,000, and insuring appellee's five-twelfths interest 
in her for the sum of $5000 against the perils of the seas, fire, 
jettison and collision, for the term of one year from April 15th. 
I8sz, to April loth, 1885, at noom. The written part of the 
policy reads as follows: * To cover five-twelltths interest in the 
hull, apparel, ete., of the ship Orient, to narigate the Atlantic 
Ocean between Europe and America, and to be covered in PORT 


AND AT SEA!” There is a printed warranty in the policy as 


rs 


follows: * Warranted by the assured not to use port or ports 
in Eastern Mexico, Texas nor Yucatan, nor anchorage thereof, 
during the continuance of this insurance; nor ports in the 
West India Islands, between July 15¢h and October 15th: nor 
ports on the northeast coast of Great Britain beyond the 
Thames; nor ports on the continent of Europe north of 
Antwerp, between November Istand March Ist.” 

The policy was inade while the ship was on a voyage from 
Liverpool to New Orleans; she arrived, discharged her cargo 
and sailed for Ship Island, off the coast of Mississippi, where 
she arrived, loaded a cargo of timber for Liverpool and sailed 
on that voyage November 5th, 1882; but on the 9th idem, in 
longitude 88°35” west, latitude 28°20" north, she encountered a 
severe cyclone, in which she was thrown on her beam ends; the 
mizzen weather lanyards were cutaway and the mizzenmast sent 
overboard; and as she failed to right up, the main lanyards were 
cut away and the mainmast sent overboard; the heavy sea 
prevented the crew from cutting away the forerigging, and she 
began breaking up forward until the foremast went overboard ; 
the upper deck broke up from abreast the foremast to the 
break of the poop; her top sides and timbers broke out down 
to the second deck, and the second deck broke out in many 
places, and the cargo stowed in the upper ’atween decks, 
with all the ship’s stores, provisions, charts and instru. 
ments, were swept away by the sea;—she_ filled) with 
water and was waterlogged ;—the sea made a clean breach 
over the wreck, and in consequence thereof the officers 
and crew lashed themselves to the rail on the top. of 
the cabin to prevent being swept into the sea, and thus, the 
wreck and the unfortunate crew were tossed about by the un- 
feeling sea for thirty-six hours without food or water, until a 
passing steamer took them off and landed them at New 
Orleans. On their arrival, appellee gave appellants notice of 
the disaster. Subsequently, the steam tow boat Underwriter 
went in search of the wreck and brought it to New Orleans, 
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where the salvors libeled it for salvage, and thereupon appel- 
lee offered to abandon all lis rights in it to appellants, which 
offer they promptly refused. The wreck being comdemned to 
pay salvage and costs, it was-sold by order of court, and = the 
proceeds were deposited in court. Appellee made a demand on 
appellants for the sum insured, which they refused to pay, and 
sixty days thereatter he began this suit in the District Court. 

The facts above reeited are set torth in the libel with super- 
tbundant cantion and particularity ; and they are stated and 
set forth in the tindings of facts in the record. 

Appellants’ answer admits the making of the policy, the 
loading of the ship with timber at Ship Island for Liverpool, 
her sailing on the vovage for Liverpool September 5th, her en- 
counter with the storm on the 9th, about one hundred miles 
from Ship Island, in the Gulf of Mexico; and the answer 
expressly states, “they admit that said vessel was much injured 
in said storm, and such injury as was done was in the course 
of a few hours”; the answer also admits the bringing in of the 
wreck, that it was libeled and sold, that appellee offered an 
abandonment and demanded payment of the sum insured, and 
that this suit was brought more than sixty days after the 
demand. The answer avers that the ship was not seaworthy 
when she began the voyage at Ship Island, and sets forth in 
What respect she was unseaworthy; also, the answer expressly 
denies that the ship was covered by the policy on the voyage 
from Ship Island, or at the place she encountered the storm, 
and expressly avers that if the policy ever attached upon the 
ship on that voyage, it was forfeited by breach of the implied 
warranty of seaworthiness, the particulars whereof are set out 
in article 5 of the answer. 

All the evidence was put in without objection from either 
party. 

Appellee submits the only issue between the parties in the 
court below, was the sexworthiness of the ship. Seaworthi- 
ness is a question of fact. The trial judge found the fact against 


appellants——found thal the ship was searorthy-—and this Court 
has no power, no jurisdiction, to review that finding. Hence, 
the motion to dismiss the appeal for want of jurisdiction. 

Appellants have put in the reeord two papers, whieh they 
are pleased to name bills of exceptions—one and two.” They 
are unlawful attempts to annecessarily cumber the record, and 
are without effect or force in law. 

Appellee recites number one as follows: Proetors for the 
defendants asked the court to find: “That the ship Ortent was 
in the Atlantic ocean on ai voyage from Liverpool at 
the time of the issuance of the polley of tnsurance, and 
there is nothing in the record to show that defendant had any 
knowledge or information of her destination ; that the ship 
Orient, prior to her departure on her last voyage on Angust 
Ist, IS8Z, was run aground on Ship Island bar, where she re- 
remained for three days and two nights, in’ bad and = squally 
weather, rolling and pounding heavily, and while on the bar 
and after coming off, drew. and continued to draw four inehes 
of water per hour, until her final wreck : that when she was 
thrown upon her beamends by the force of the storm, she was 
prevented from righting herself by the large amount of water 
which had leaked into her hold, and hence the cutting away 
of her masts was of no avail, and the said leak was the direct 
‘ause of her loss, and she was unseaworthy when she = started 
on her last voyage; that when the ship Ortent was hauled off 
the bar at Ship island where she had been aground as aforesaid, 
she leaked four inches of water per hour, and said leak did not 
diminish from said time, od August, IS8s8z. until oth September, 
[882, when she went to sea on her last voyage, nor until she 
was finally wrecked; and said leak could have been discovered 
by unloading said) vessel and taking her to New Orleans and 
putting her in dry-doek, whieh was not done, and no other 
precautions were taken to ascertain whether said) vessel was 
injured by having been aground or to ascertain her leak or 


leaks, save by a cursory examination of ber bottom by a diver 
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Without taking her out of water: that the ship Orient was 
knowingly sent to sea by the assured in an unseaworthy con 
dition, Which necessarily increased the danger which led to her 
loss; and said proctors represented to the court that they 
considered these tacts material to the determination of the 
cause, and that such facets were conelusively proved by the 
evidence in the cause, which evidence is hereto attached and 
made part of this bill of exceptions, but the court refused to 
find said facts as requested and found facets directly contrary to 
the facts so requested; whereupon, the parties excepted, ete, 

The court added: “As the entire evidence is attached to 
and is to go up with the bill, it is not deemed vecessary to put 
in the bill the particular evidence or reasoning upon the same 
Which induced the court to find the tacts in the ease, as deter 
mined in the general facets. as found, or in refusing to tind as 
requested.” 

The bill may be considered, first, respecting the knowledge 
that appellants had or did not have of the ship’s port of des 
tination when they made the policy. Second, respecting her 
seaworthiness When she sailed trom Ship island on the voyage 
for Liverpool. 

Appellants insured the slip to: navigate between Europe 


and America, to be covered in port and at sea—certain ports 


excluded Hy express warrants —nelther the prort oOo New Or 


jeans nor the port known as Ship Island, was within the ex- 
cluding warranty. Excluding certain ports named, gave the 
ship the right to use all ports not named, for the maxim is : 
expressio unius erclusio est altervis: and if the port of Ship Estland | 
or New Orleans had been excluded by the warranty knowl 
edge brought home to appellants of appellee's intention, to tse 
either port would have availed lim nothing, for the prestump 
tion is that a warranty ts directed at what the insurer knows 
or anticipates. and that he intends to contract against all 


liability on that specitic subject. Therefore, and for the rea 
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sous stated, the request to find that appellants did hot know 
the ship's destination is wholly tnmaterial, 

Respecting the other facts stated in the bill, they are only 
incidental to the ultimate faet, to wit, seaworthiness; and the 
case of the Francis Wright, 105 U.S. p. O87, expressly decides: 


* They were part only of the evidence on whieh the ultimate 


limding depended, and oecupy in the case the position of 


testimony rather than of the fiets to which the law is to be 
applied by the judgment of the Court. * * * The refusal 
of the Court to pout such statements ito the record, even 
though established by uneontradicted evidenee, cannot 
properly be brought here by bill of exceptions.” The = trial 
judge refused. to find the facts, refers this Court to all the 
testimony taken in the case, nearly LOOO pages of manuseript, 
for this Court to search into it and decide whether the refusal 
Isor is not supported by the testimony—there is ere: law tort. 
Bill of Exceptions «number two” complains against the 
fourth, fifth amd twenty-first findings of the trial court, on the 
ground that there was no evidence given at the trial upon the 
fucts mentioned in these findings. These findings are as fol- 
lows: Fourth. That when said risk was taken by the said 
defendant, and said) policy executed and delivered, the said 
ship Orient was on the Atlantic ocean, bound on a voyage 
from the port of Liverpool to the port of New Orleans, in the 
United States, laden with a general cargo. That defendant, at 
the time of the exeeution and delivery of the poliey of insur- 
ince, Was well aware of the tact, and had notice and knowl. 
edge that the vessel was prosecuting said voyage bound to the 
port of New Orleans, and insured the vessel, lost or not lost. 
itth. That the port of New Orleans was the home port of 
the said Orient and was the domicil of the underwriting com- 
pany, and that all parties knew that the ship was sailing to 
and from that port, and when the poliey sued on was issued it 
was the intention of the insured and the underwriters that the 


said policy was to cover risks while said ship was navigating 


es 
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the Gulf of Mexieo, except exeluded ports Tiventy first, 
That at the time said ship Orient was wrecked and destroyed 
she was under the protection of the said poliey of instance, 
and was lost and wreeked by a peril of the sea insured 
against.” 

Not one of these findings is material. Appellee has already 
shown (supra) that appellant's Knowledge or notiee of appel 
lee’s Intention to send the ship to a port prohibited by the 
warranty is wholly immaterial. It will be profitless to repeat 
the reasons already stated on that subject, Respecting the 
fifth and twenty-first findings, that there is no evidence tend- 
ing to show that the polley was Intended to cover risks while 
the ship was navigating the Gulfoat Mexico, exeepting excluded 
ports. Appellee submits that the policy itself is the only evi 
dence of that intention; that because it insures the ship te 
navigate the Atlantic Ocean between Europe and American. in 
port and at sea, and prohibits her from using ports in Raster 
Mexico, Texas and Yueatan, and is silent as to ports in Lou- 
isiana and Mississippi” the clear Intention of the puirties to 
allow her to.use all ports not prohibited. nameive New Orleans 
and Ship [sland.is proved beyond doubt: and the reference in 
the bill to all testimony given in the case is useless and unlaw 
ful, because this Court has ne jurisdiction to examine it for the 
purpose mentioned, 

Appellee further submits on this subjeet. appellants had ne 
lawful right to request the trial judge to make certain findings 
of fact. and on his refusing to make them, embody all the testi 
mony in the whole case tnoa bill of exceptions and except te 
hits refusal, Nor in it lawtul toy chpoyne llants to except to Speecte 
findings of tact on the ground that neo evidence was given te 
prove them, and then embody all the evidence in the case in 
the bill of exceptions and refer this Court to it all, for this 
Court to examine it and review the findings of feet. 

The lawful way to bring such questions before the Court ts 


to state in the bill of exceptions that the Court found certain 


faets.. and that there was no evidence given at the trial tend 

ing to prove them, and to the finding thereot the party exeepts ; 
the Judge must sign the bill, if it be trne, and he must refuse 
to sign if there was any evidence, On lis refusing to. sign, 
this Court will grant a mandamus ordering him te sign the bill 
or to show cause why he refuses. His return must be made 
under oath, and if it be false he may be indietedl for perjury 
or impeached. On the other, if uneontradieted evidence be 
given to prove certain facts, and the trial Judge be requested, 
but refuse to find them, the party aggrieved can present his 
nl] of exceptions, stating that evidence Was given to prove 
them, and that no evidence of a contradictory character was 
given and that the Judge was requested to find them and retus 

ed: the Judge must sign the bill, if it be trme, and he must refuse 
if there was evidence of a contradictory character. The Judge’s 
refusal may be tested by writ of mandamus ordering him to 
sign or show cause why he refuses, and his return under oath 
is final; if it be false, he is to be indieted for perjury or im- 
peached. Possibly, there may be extreme cases in which this 
Court might allow a traverse upon the return to the writ of 
mandamus; the case would be ‘extreme in the highest degree 

to warrant it. The Judge's return to the writ of mandamus, 
ordering him to sign a bill of exceptions or to show cuuse why 
he refuses, has been deemed final in all cases at common law; 
and, in legislating on the subject of findings in admiralty cases, 
Congress has sail the rulings of the Judge, exeepted to at 
the time, Thais lye presented Ih) a bill of eXceptions, prepared aN 


in actions at lair, Act of February lth, U75, ¢. 77., 


The appeal was certainly taken for delay only. There is no 
question of fact or of law legitimately before this Court The 
vessel's unseaworthiness is the ground of the defence. and 
appellee has already shown it cannot be re-examined by this 


Court. But if it be an open question here, this Court will 
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not undertake to disagree with two concurring decrees, by the 
District Court and the Circuit Court, who have found the ship 
seaworthy. 

Lil. 

Possibly, appellants may contend, although this Court has 
uo jurisdiction upon the question of seaworthiness, it has 
jurisdiction to construe the policy, and they may urge in this 
Court, as they argued in the court below, that the policy did 
not cover the ship in the Gulf of Mexico. 

Appellee submits that as the poliey insured the ship to 
navigate the Atlantic between Europe and America, to be 
covered at sea and in port,” with a warranty not to use par. 
ticular ports in the Gulf of Mexico: all ports in the Gulf of 
Mexico not named in the warranty were free to her use. That 
to argue the contrary is a mere attempt to sustain the juris- 
dietion of this Court, and is * so frivolous as not to need 
further argument,” 

Appellee respecttully prays this Court to cisiniss the ap pect! 
for want of jurisdiction, or to affirm the judgment on the 
ground that the appeal was taken for delay ouly. 

Oo B SANSUM, foi Appellee, 
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The motion to dismiss is not on the ground that this Court 
has no jurisdiction, but that ‘** the errors alleged against the 
judgment and decree of the court below are not within the juris. 
tion of this Court.’” See motion and bricf, p. 1. 

This is an appeal from a final decree in Admiraliy, and we 
have as yet made no assignment or «//egations of errors, nor are 
we bound to do so, until we file our Triefs six days before the 
case is called for argument (Rule 21, sub. paragraph 2; 10S U. 
S. 585. 

Hence, the ‘‘errors alleged” are only such as counsel for 
appellee chooses to set up for us against himself. and it would 
be certainly very unfair for this Court to decide that we had no 
other errors to assign, while its rules still give us time to do so. 

‘¢A motion to dismiss for want of jurisdiction applies solely 
to cases where the Supreme Court has not jurisdiction of the 
cause, and not to cases where the Cireuit Court has exceeded its 
proper powers in the particular case.’°—Canter vs. Ins. Co., 2 
Peters, 554. 


THE MERCHANTS’ MUTUAL INSURANCE COMPANY 


‘* An appeal will not be dismissed where the decision of the 
motion involves the merits.”’—Blossom vs. Railroad Co., 1 Wall. 
655. 

‘The Supreme Court will not pass upon the merits of the 
question involved on a motion to dismiss for want of jurisdic- 
tion.’’—Neilson vs. Lagon, 7 How. 772. 

‘* Where the question of jurisdiction is so involved with 
other questions that the Court cannot eliminate it without exam- 
ining a voluminous record, it will postpone the consideration of 
a motion to dismiss till the case is heard on the merits; other- 
wise where the want of jurisdiction is patent.’’—Semple vs. 
Hagar, 4 Wall. 431. 

‘* Questions of reversal or affirmance appertain to the mer- 
its of the controversy and will not be determined on a motion to 


dismiss.’’—New Orleans R. R. vs. Morgan, 10 Wall. 256, 


IT. 


This Court has held in Whitney vs. Cook, 99 U. S. 607, that 
it will not listen fo a motion to affirm unless there shall appear 
on the record, at least some color of right to a dismissal: and as 
there appears none on the face of our record, we submit that 


appellee’s motion to affirm should not be entertained. 


Furthermore, the record in this case has not yet been 
printed and the Court cannot examine it so as to follow the 
counsel for appellees in his argument on the motiontoaftirm, and 
we have not time, under the rules, to go to Washington and get 
the original record and thus be able to refer the Court to the 
pages of the manuscript record which would refute his argu- 
meuts ; for the same reason your Honors are entirely unable to 
verify the exactness of our opponent’s extracts from the record 
for he does not pretend to give the numbers of the pages of the 
record to which he refers and by which he hopes to be sustained. 
We submit it is hardly fair, either to the Court or to the appel- 
lant, to ask for an affirmance on motion without first having the 
record printed, | 


VS. SILAS WEEKS.’ 


[II. 

The assertion of counsel for appellee in his motion to affirm 
that this appeal was taken for celay only is wholly gratuitous; 
we ask a careful examination of the bills of exception taken by 
us, whereby the good faith in which the appeal was taken will 
become abundantly evident, and our right to be heard upon 
them be conceded; if that is not sufficient, we call attention to 
the notes of the judge of the lower court upon those bills of 
exception, which would seem to show that he thought we had 
good grounds for appeal. 

IV. 

There are many grave questions which we desire to bring 
before this Court upon the argument of this case for its decision, 
the same being not only both of law and facet, but of mixed ques- 
tions of law and fact; counsel for appellee states one of these 
questions, (not quite as well as we hope to do it) on the last page 
of his brief, being relative to a construction of the policy sued 
on; counsel lightly dismisses the matter as unworthy of argu- 
ment, but Lord Ellenborough decided a similar qnestion in our 
favor in Uhde vs. Walters. 3 Campbell, 10! and we quoted in 
the lower court no less than five other cases, bearing directly on 
the point, and in our opinion fully sustaining our position; 
which is absolutely fatal to any pretensions the appellees have 
to recover. 

Finally we call attention to the lengthy opinion of the lower 
court in these cases, published in 16 Federal Reporter, p. 916, 
which must conclusively establish our bona fides in taking this 
appeal, and in our daring to hope to reverse the judgment. 

Respecifully submitted, 
JOSEPH P. HORNOR, 
and FRANCIS W. BAKER, 
Of Counsel for Appellant. 
NEW ORLEANS, 27th February, 15885. 
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These are actions in personam brought in the Admi- 
ralty by the captain, George D. Allen, and Silas Weeks, 
the part owner of the ship Orient, upon two time poli- 
cies from April 15th, 1882, at noon, to April 15th, 1883, 
at noon, issued by the appellants for five thousand dol- 
lars each upon the body, tackle, elc., of said ship; ** to 
cover one-fourth of the hull, apparel, etc., of the ship 
Orient to navigate the “Atlantic Ocean between Europe 
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and America.” ‘The policies have not only been priut- 
ed as part of the record, bul are also here filed as origi- 
nals by consent, under Rule No. 8, section 4. 

The libels allege that Allen was owner of one-fourth, 
and Weeks of five-lwelftlis of the Orient; that on or 
about Seplember 9th, 1882, the said ship, on a voyage 
from Ship Island tothe port of Liverpool, was strack 
by a severe storm, hurricane and cyclone, = * re 
and became a total wreck in a few hours; that after 
drifting round on the mere hulk without food or water 
lill the evening of the LOth September, the officers and 
crew of the Orient were rescued by the officers and crew 
of the French steamship Chaperone, and safely landed 
in the port of New Orleans. That the total loss and 
abandonment of the Orieul was a loss within the mean- 
ing of the terms of the policy and iusured against, and 
the amount so insured became due aud payable. That 


full proof of loss was made, abandonment tendered and 


demand made for payment of loss afler sixty days, and 


payment refused, 

Allen’s libel was filed January Lith, 1883, and 
Weeks’ two days aflerwards. Both libels aver that the 
loss occurred in the Gulf of Mevico. 

The answer denies the seaworthiness of the Orient 
ou the date of the policy: thal the perils insured against 
are fully set out therein, and all different allegations 
from those set oul are denicd: the alleged sea-worthi- 
ness of Lhe Orient wheu she left Ship Island is not only 


denied, but the coutrary averred:; they admit, she en- 
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countered September 9th, 1882, a severe storm in the 
Gulf of Mexico: but that for about three months before 
siiling, she lay in Ship Island harbor laking in cargo 
from time to time, exposed to the action of the sun 
without protection; that her timbers or planks of her 
sides were dried and shrunk iu such manner that her 
scams were opened, whereby the water was admitted 
into her hold in such quantities as to render her un- 
seaworthy : that in attempting to cross the bar of said 
harbor on or aboul August Ist. 1882, she took the 
ground and remained there about forty-eight hours, 
during which the weather was squally and the water 
rough at times, and she rolled aud pounded heavily, 
whereby her condition must have been made worse : 
that her mizzen-maslt was dry rotted: thal her master, 
Gi D. Allen, nevertheless, pul to sea on September Sth, 
1882; that the vessel continued lo make water there- 
after in such quantities as to require pumping as often 
as every two hours, und sometimes every half hour, 
and again much oftener—wind and wealher being only 
the ordinary winds and weather of the Gulf: that when 
the greatest severity of the weather struck her on the 
%th September, 1882. about 6 o'clock, A. M., her pump- 
ing had been necessarily neglected for about twelve 
hours, and the quantity of walter she then had in her 
from her leaking condition aforesaid, superadded to the 
weight of her cargo, destroyed her buoyancy and dis- 
abled her from resisting the action of the winds and 
waves, but for which she would have survived the 


storm without material injury: that her said master, 


‘ 
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G. D. Allen, was well aware of her said leaky condition 
before setting sail, about fourteen of her crew having on 
28th and 29th August refused to do duty and requested 
tobe put ashore for the reasonof her excessive leaking, 
though they afterwards yielded to threats and coercion, 
and he might, as was his duty, have brought his ship 
to this port, where there are ample facilities tor docking, 
examining and repairing herand making her seaworthy 
for the voyage. 

They reiterate unseaworthiness at date of policy 
and when. she sailed from Ship Island. They admit 
that some days after the loss, the Orient was brought 
by salvors into this port, and libelled and condemned ; 
that as thus towed, in an abandonment was made by 
the salvors, bul they deny that said abandonment was 
accepted by them. They admit protest and extension 
on Seplember 16th, 1882, with notice of an asserted 
loss and wreck of said vessel ; that on and prior to 20th 


September, they had full notice of an asserted loss of 


said vessel, and of an asserted liability on their part 
under the terms of said policy; but deny any liability 
on their part under the policy. They deny that libel- 
lant had in all things complied with the terms and con- 
ditions of said contract; and they deny that by the 
terms of their said contract they had or have incurred 
any Obligation whatever to libellant in the premises ; 
they deny that said vessel was at thetime of her alleged 
loss, in a place or in the course of a voyage, covered by 
said policy; they aver thal she was, on the contrary, 
wholly uncovered by said policy and without its pro- 


¢" 


re 
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tection and the scope of its terms and conditions. An 
amended answer charged that the Orient was further 
unseaworthy in this, that her mizzen-mast was dry- 
rotted and insufficient af and before the execution of 
the policy. Aud that before said ship had received any 
portion of her cargo she was leaking to such an extent 
as to render her untit lo receive the same or to proceed 
to sea, Which she did, with safety to herself, her crew, 
and her cargo, and that this was known to her master, 
the said G. D. Allen. 

The answer was filed January 3st, 1883, the 
amended answer February 12th, 1883. Record, pp. 7 
lo 11, inclusive. 

The Destrict Court found the issues generally for 
the libellant, and the Company appealed. Record, p. 
13, April 2, 1883. 

It was tried and submitted, ve/is /evatis, in the Cir- 
cuit Court May Ist. 1883; Record, p. 16. Andon June 
Sth, L883, a tinal decree was rendered for the libellant 
for $5000, with five per cent. interest and costs in both 
courts. Record, p. 19. A supersedeas appeal was 
taken to this Court. 

The Circuit Judge filed June 4th, 1883, his find- 
ings ‘‘as the facts of the case.” enumerating them to 
the number of 29, and supplemented them by his * con- 
clusions of law.” three in number, Record, pp. 17, 
18, 19. | 

He was, however, prayed to sign two bills of excep- 
lion, numbered one and two (Rec. pp. 20 ef seq.), 
claimed by the Company under the authority of The 
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Frances Wright, 105 U. S., 390, which prayer he grant- 
ed with the remark lo No. One, thal considering the 
authority quoted, he ‘does not feei at liberty to deny 
“the bill. As the entire evidence is to be attached to 
“and go up with the bill it is not deemed necessary to 
“putin the bill the} particular evidence or reasoning 
‘upon the same which induced the Court to find the 
* facts in the case as delermined in the general facts as 
“ found or in refusing to find as requested.” 

Hence, in the light of the pleadings and the bills of 
exception, the material issues between the parties are: 

First. Did the policy attach alt any time to the ship 
whilst in the Gulf of Mexico? ¢. ¢., out of the Atlantie 
Ocean ? 

Second. Was the Orient seaworthy when she sailed 
from Ship Island on the 5th September, 1882? 

Third. Was there such personal misconduct on 
the part of the master, as directly from the facts asked 
to be found, as proved in the record, will lead to the 
conclusion that this misconduct produced the loss ? 


ASSIGNMENT OF ERRORS. 


The Court below erred : 

1°. In deciding that the printed part of the policy 
on the “Orient” controlled the written part, and— in 
selling aside the actual contract of the parties as evi- 
denced by the policy, and making a new contract for 
them. 

2°. In deciding that the Orient was seaworthy at 
the time she left Ship Island on her last voyage. 
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3°. In deciding that the Orient was seaworthy 
When insured, though her mizzen-mast was rotten at 
the time: and in not cancelling the policy upon this 
vround of mutual error. 

4°, And that the captain Anew that the facts were 
otherwise than found by the Court. 

5°. And in not finding the facts as hereinafter set 
forth as material and essential for the solution of the 
issues belween the parties. 

6°. And in decreeing against the claimant and in 
favor of the libellant. 

7°. In not finding from the evidence the facts set 
forth in bill of exception No. 1. 

8°. And in findings Nos. 4, 5 and 21, without evi- 
dence in the record to authorize or support such find- 
ings, as set forth in bill of exceptions No. Two. 

9°. The lower courterred in finding the facts under 
the erroneous belief thal lis findings were absolutely 
final under the law, thatin no way were they subject to 
review under appeal by this Court, and that no bill of 
exceptious was allowable or legal so as to enable the 
Supreme Court of the United States totest themor doubt 
them, and theappellate jurisdiction over the case extend- 
ed only to the questions of law presented by the facts as 
he found them; in short, by giving an unconstitutional 
construction to the Act of 16th February, 1875, and 
only admitting his error when signing the bills of ex- 
ceplion; thus throwing upon the appellate court ille- 
gally the duly of finding the real facts of the case, from 
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which duty the quoted statute relieves each and all of 


the judges of this Hon. Court. 


ARGUMENT. 
I, 

The first issue, on which the first assignment of 
error is based, is whether the policy sued upon covers 
the ship in the Gulf of Mexico? There was no conclu- 
sion of law upon this issue. The Circuit Judge was 
requested to find: “That the ship Orient was in the 
* Atlantic Ocean, and on a voyage from Liverpool, at 
the time of the issuance of the policies of insurance ; 
and there is nothing in the record to show that defendant 
“ had any knowledge or information of her destination,” 

tlis fourth finding reads: ** That when said risk 
“ was taken by the said defendant, and said policy exe- 
* culed aud delivered, the said ship Orient was on the 
* Atlantic Ocean, bound on a voyage from the port of 
‘* Liverpool, England, to the port of New Orleans, in 
‘‘ the United States, laden with a general cargo. That 
** the defendant at the time of the execution and delivery 


* of the policy of insurance was well aware of that fact 
* and had notice and knowledge that the vessel was prose- 


~~ 
¢ 


“~ 
* 


‘ cuting said voyage, hound to the port of New Orleans, 
‘and insured the vessel lost or not lost.” 

His fifth finding, * That the port of New Orleans 
‘¢ was the home-port of the said Orient and was the domi- 
cil of the underwriting company, and that all parties 
knew that the ship was sailing to and from that port, 
and when the policy sued on was issued it was the inten- 
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* tion of the assured and underwriters that the said policy 
“was to cover risks while said ship was navigating the 
* Gulf of Mexico, except excluded ports.” 

What is italicised, it is contended. in the fourth 
and fifth findings, is not proved by anything in this 
record, and is directly contrary to the facts so requested 
lo be found. These matters fornia portion of both 
bills of exception. The object and intent of the tind- 
ings as found, evidently are to eviscerate from the case, 
the question of law raised by the pleadings: the first 
material issue between the parties as above set forth. 
[ts solution depends upou two investigations by this 
Hon. Court: 

First. Arethe portions of the fourth and fifth find- 
ings as underlined, actually and really proved by the 
record ? 

Second. When the policy is examimed, and it is 
brought up in original, is it found to cover the ship 
whilst in the Gulf of Mexico? Did the policy cover the 


Orient in the Guif of Mexico? 


II. 

The clause relied on by the appellants 1s tn writing: 
‘ To cover one-fourth of the hull, apparel, ete., of the ship 
Orient to navigate the Atlantic Ocean between Europe 
and America, and to be covered tn port and at sea.” 

The clause relied on by the Circuit Judge is printed: 
‘ Warranted by the assured not to use port or ports in 
‘ Eastern Mexico, Texas, nor Yucatan, nor anchorage 
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‘thereof, during the continuance of this insurance ; 


. 
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which duty the quoted statute relieves each and all of 
the judges of this Hon. Court. 


ARGUMENT. 
[, 

The first issue, on which the first assignment of 
error is based, is whether the policy sued upon covers 
the ship in the Gulf of Mexico? There was no conclu- 
sion of law upon this issue. The Circuit Judge was 
requested to tind: * That the ship Orient was in the 
‘ Atlantic Ocean, and on a voyage from Liverpool, at 
“ the time of the issuance of the policies of insurance ; 
* and there is nothing in the record to show that defendant 
“had any knowledge or information of her destination.” 

His fourth finding reads: ** That when said risk 
“* was taken by the said defendant,and said policy exe- 
* culed aud delivered, the said ship Orzent was on the 
* Atlantic Ocean, bound on a voyage from the port of 
‘* Liverpool, England, to the port of New Orleans, in 
“ the United States, laden with a general cargo. That 
** the defendant at the time of the execution and delivery 
of the policy of insurance was well aware of that fact 
‘\ and had notice and knowledge that the vessel was prose- 
* cuting said voyage, hound to the port of New Orleans, 
“ and insured the vessel lost or not lost.” 


His fifth finding, * That the port of New Orleans 


‘¢ was the home-port of the said Orient and was the domi- 
* cil of the underwriting company, und that all parties 
“ knew that the ship was sailing to and from that port, 


and when the policy sued on was issued it was the inten- 
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* tion of the assured and underwriters that the said policy 
“was to cover risks while said ship was navigating the 
* Gulf of Mexico, except excluded ports.” 

What is italicised, it is contended. in the fourth 
and fifth findings, is not proved by anything in this 
record, and is directly contrary to the facts so requested 
lo be found. These matters forma portion of both 
bills of exception. The object and intent of the tind- 
ings as found, evidentlyare to eviscerate from the case, 
the question of law raised by the pleadings: the first 
material issue between the parties as above set forth. 
[ts solution depends upon two investigations by this 
Hon. Court: | 

First. Are the portions of the fourth and fifth find- 
ings as underlined, actually and really proved by the 
record ? 

Second. When the policy is examimed, and it is 
brought up in original, is it found to cover the ship 
whilst in the Gulf of Mexico? Did the policy cover the 
Orient in the Gulf of Mexico? 


If. 


The clause relied on by the appellants ts tn writing - 
* To cover one-fourth of the hull, apparel, etc., of the ship 
Orient to navigate the Atlantic Ocean between Europe 
-and America, and to be covered wn port and at sea.” 

The clause relied on by the Circuit Judge is printed: 
‘ Warranted by the assured not to use port or ports in 
‘ Eastern Mexico, Texas, nor Yueatan, nor anchorage 
‘thereof, during the continuance of this insurance ; 
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“nor ports in West India Islands between July 15th and 
* October 15th; nor ports on the Northeast coast of 
* Great Britain beyond the Thames; nor ports on the 
‘Continent of Europe north of Antwerp, between No- 
‘vember Ist and Marcel: Pst.” 

The Gonipany asserts that there is no testimony of 
Wilhesses upon this point, aud no pretence on the part 
of the assured of any ambiguity either patent or latent, 
in the terms of the policy. 

Many time policies of marine iusurance, however, 
cover the ship * at all times, in all places and on all 
occasions, in port and at sea; and when in writing, 
as they usdally are, any printed exceptions such as the 
clause above alluded to would be wholly inoperative. 
“Tf the written clause varies from the printed, it is evi- 
“dence of a special contract made in’ the particular 
“case; different from the usual contract of insurance ; 
“and if must necessarily be considered as the real 
‘agreement of the parties.” 

Coster vs. Tisurance Co., 2 Wash. Ct. Ct. 63. 

©“ The Atlantic Ocean between Europe and Amer- 
iea, and to be covered in port and at sea,” seems to be 
abundantly clear. No one would pretend that such a 
clause would embrace the Mediterranean and the Black 
seas, and that they composed a portion of the Atlantie 
Ocean between Europe and America. In truth, the 
words are exceedingly plain: so plain, il seeins to us, 
thal any allempl made to embrace the Gulf of Mexico 
within the ferms of the policy, would be making a new 


contract for the parties. If this be nol the true view, 
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then the Gulf of Mexico would be made to embrace the 
Atlantic Ocean, the Mediterranean, the Black Sea—inu 
short, any waters directly connected with the Atlantic 
Ocean: a construction so wide would amount to the 
liberty of the ship going all over the navigable world 
ona time policy. Policies with such terms are how- 
ever not uncommon: bul the language must be as 
clear and indubitable as those quoled. The tenth tind- 
ing shows the exact locality of the loss, which is several 
hundred miles from what is known as “the Atlantic 
Ocean between Europe and America.” 

Itis also suggested that Ship Ishuid is a West India 
Island, the port of which was ol to be used belween 
July 15th and October 15th. The same reasons which 
apply to the warranty by the asstred not to use port or 
ports in Eastern Mexico, Texas or Yucatan, apply with 
equal, perhaps greater force, to Ship Island. 

A mere reference to the map will show that mo 
part of the Gulf of Mexico is belween Europe and 
America. The most Southern point of Europe is) in 
about 56° North Latitude; the most Northern of the 


Gulf of Mexico, is in about 50°, 


The moment therefore the Orient entered the Gulf 


of Mexico, the policy sued on was forfeited: the waiver 
of this forfeiture must of course be voluntary and with 
knowledge, 

L. R. 2 Eng. & 1. Appeals, 43, Darnley vs. BR. R., 
quoted and approved; 105 U. S. 365, Betnecke vs, 
Ins. Co. 


The clause in question, in the policy, reads as fol- 
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ows: * To navigate the Atlantic Ocean between Eu- 
“rope and America, lo be covered in port and at sea.” 
This clause is ui wriliig, and, therefore, must control 
the printed clauses, because the written words are the 
immediate language and terms stated by the parties 
themselves, for the expression of their meaning, and 
the printed ones are the general formula made for all 
cases that may be presented, Goicwchea vs. La, State 
lus. Go., 6 N.S. (La.) 50. 

Among the printed clauses, in the policy, preceding 
the written clause. is the following: * Warranted by the 
insured iol to use port or ports in’ Eastern Mexico, 
Texas nor Yucatan, nor anchorage thereof, during the 
continuance of this tisurance.” 

It is contended thai the use of certain ports in the 
Gulf of Mexico being prohibited by the policy, the use 
of all other ports in that Gulf was to be permitted; but 
this printed clause was sunply a part of the general 
formula, and, therefore, must be held as being overrid- 
den by the written part of the contract, which limits the 
navigation of the vessel lo the Atlantic Ocean : and not 
only to the Atlantic Ocean, but to the Atlantic Ocean 
between Europe and America. Our opponents contend, 
and it was held by the lower Court, that the loss was 
covered by the policy, becuuse the Gulf of Mexico is 
part of the Atlantic Ocean. We cannot agree to this 
decision. The two bodies of water are geographically 
different, and we know of no reasoning by which it can 


be contended that the privilege of navigating the Alt- 
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lantic Ocean extends to the Gulf of Mexico. The only 
case that we have been able to find, which directly de- 
termines this point as to the geographical places di- 
rectly involved in this controversy, is the case of New 
Haven Steam Saw Mill Co. vs. Security Ins. Co.. ¢ Fed, 
tep. 847. In this case, in the printed part of the pol- 
icy, the insured warranted that if would not use (among 
numerous other specified ports aud places), ports and 
places in Texas, except Galveston, nor foreign ports and 
places in the Gulfof Mexico. By the written memo- 
randa on the margin, the vessel was lo be employed 
in the coasting trade. on the Cnited States Atlantie 
coust, and was permilled lo use gulf ports not west of 
New Orleans (page S48). and the Court held that * the 
* meaning of the written memoranda was, that the ves- 
* sel was to be employed on the United States Atlantic 
* coast, which was the coast of the Atlantic Ocean, and 
“not of the uulf of Mexico: bul that if necessity or 


‘occasion required, she was lo be permitted to go into 


. 
= 


the Gulf of Mexico, and use the ports not west of 
* New Orleans. but not that her coasting trade was 
‘ thereby to be extended through the gulf. And that 
‘when she was engaged in transporting a eargo from 
‘Maine to Morgan City, she was not in the Atlantic 
‘coasting trade, bul upon a voyage outside of the 
‘* terms of the contract.” Page S49, 

There are English eases relative to other geograph- 
ical limits which sustain our pretensions. In the case 
of Uhde vs. Walters, 3 Campbell. p. 16: * The policy of 
insurance was from London to any port in the Baltic. 
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The ship was taken while proceeding to Revel, in the 
Gulf of Finland. The counsel for plaintiff proposed to 
call witnesses to prove that the gulf is considered by 
nautical and commercial men as within the Baltic, al- 
though the two seas are considered as separate by geog- 
raphers, This was objected to by the counsel for de- 
fendants, who said the written coutract must speak for 
itself. and it might as well be contended that a policy 
to the Mediterranean would protect the ship in sailing 
to any port in the Adriatic and Ballic Seas.” 

Lord Ellenborough said: 1] know not what the 


effect of the evidetice offered may be, bul L think it is 


clearly conmipetent to the plaintiff to prove that the 
* Baltie is nomen generale, and comprehending in com- 
* mon understanding the egulfs and inlets which com- 
* municate with the sea, laid down as the Baltie in 
* the geographical charts. If the Gulf of Finland is to 
* be considered as within the Baltic, the ship was sail- 
“ing on the voyage insured al the time of her capture, 
* and there can be no objection to admit evidence as to 
* the understood limits of any particular sea, Several 
* witnesses were examined who stated that all within 
* the sound is considered within the Baltic : that lieen- 
* ses meant to protect ships to the Gulf of Finland are 
* made out to the Baltic. and that policies are most 
* usually in the same form, although in the Baltic risks 
“leave is sometimes expressly yviven to proceed to 
‘ports in the Gulf of Finland,” and plaintiff had a 
* verdict. 

~-So this Court will perceive from that decision that 


we 


aad 
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had ii not been for the evidence the Gulf of Finland 
would not have been considered as part of the Baltic 
Sea: the case would have gone for defendants. 

Now, in the case at bar, not one bit of evidence has 
been introduced on the part of the libellants to show 
that the Gulf of Mexico is considered, commercially or 
nautically, as the Atlantic Ocean, nor that policies 
meant to protect ships in the Gulf of Mexico are made 
out simply for the Atlantic Ocean; nor is there any 
evidence to show that the * Atlantic Ocean” is nomen 
generale, or that it comprehends in common’ under- 
standing the great inland sea ealled the Gulf of Mexico, 
the perils of which are vastly different to those encoun- 
tered upon the Atlantic Ocean, as witness the opening 
of the Orient's seams at Ship Island. 

Such evidence was not introduced by libellants be- 
cause such evidence could not be procured: it it could 
have been, we have no doubl the attempt would have 
heen made. We could have successfully met any such 
issue if it had been presented to us; but it has not 
been, and the case stands upon the policy ‘tself, and in 
the absence of evidence as to commercial usage and as 
to commercial consideration, and as to thg’practice in 
insurance business, this Court ought not 4o decide that 
the ship Orient was covered by these policies of insu- 
rauce While she was out of the Atlantic Ocean and in 
the Gulf of Mexico. 3 

In the case of Robertson vs. Clark, 1 Bingham, 445, 
the insurance was effected for a voyage ‘at and from 
London to New South Wales and Van Dieman’s Land, 
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the East Indies, the East India Islands, Persia and 
elsewhere, with liberty to toueh and call at all ports 
and places on this or the other side of the Cape of 
Gsood Hope until her arrival at her final port of dis- 
charge in Europe.” The ship carried a cargo to the 
island of Mauritius, where she discharged it and took 
on another for Europe. The defence was that the island 
of Manritius must be considered in physical geography 
as an African island, and not an Indian island. The 
plaintiff rested on a single witness, who said he con- 
sidered the island to be in’ [ndia. and that was met by 
testimony on the part of defendants that it was an 
island belonging to the archipelago of Madagascar, and 
in physical geography a part of the district of Africa, 
and no evidence was adduced lo show that il was es- 
teemed Indian in mereantile acceplation, and verdict 
was for defendants, But we learu from a note al the 
footof decision that in a subsequent action on a second 
policy, evidence being adduced to show that in mercan- 
tile acceplation the Mauritius is esteemed an Indian 
island, the jury found verdict for plaintiff. 

From these two decisions it will be seen that the 
Court disregarded entirely all questions as to geograph- 
ical detinition of the /ocws, and rests its decisions upon 
the mercantile aceeptation of the character of the place. 

Without one word of evidence to show that in mer- 
cantile acceptation the Gulf of Mexico is included = in 
the Atlantic Ocean, or that nautical and commercial 
men understand that by a policy limiting navigation to 
the Atlantic Ocean a ship is covered in the Gulf of 
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Mexico, we do not see Low the libellants can hope to 
recover. 

So far as regards this question of deviation, all 
courts have ever construed such clauses strictly and in 
favor of the insurers as against the assured, for the 
reason that the insurer has a right to specify what 
risks he takes, and ‘that the assured las no right to 
allempt to impose upon hin a different one, no matter 
Whether the risk be really either increased or dimin- 
ished. In the case of Pearsou v=. Commercial Union 
Assurance Company, 8 L. R.. C. P. 548, a steamship 
was insured for a certain period of time Iving in the 
Victoria Docks, with liberty lo go into dry dock; she 
was laken up the river to the nearest available dry 
dock, but in order to enter the dry dock if was neees 
sary lo remove part of her paddle wheels: this was 
done in the Victoria dock, Her repairs being comple- 
ted, she was taken from the dry dock and moored in 
the river ala place a few hundred yards higher up 
than the dry dock, where she remained ten days for 
the purpose of having her paddle wheels replaced, and 
while so moored there was destroyed by an accidental 
fire: it was unanimously held by the Exchequer Gham- 
ber, affirming the decision of the Court of Common 
Pleas, that the policy did not attach, and cousequently 
the insurers were nol responsible for the loss. Mr. 
Justice Blackburn said : 

*T do nol think this is lke the case of a voyage 
policy al all, The ship was insured while in the Victo- 
ria dock or the dry dock, and probably while on her 
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way between the two, going and returning. She was, 
When lost, moored th the Thames, for purposes, 1o 
doubl, very usual and proper, bul if the parties wished 
to cover the risk while she was so moored, they should 
have provided for it) by appropriate words in the pol 
icy. Page 551. 

That case was tien still further appealed and ear- 
ried to the House of Lords. and = the judgment again 
Unanimously affirmed. In giving his opinion, Lord 
Chelmsford said : 

* Bul L agree with whal was said by Mr. Justice 
Blackburn in the Exchequer Chamber, that if parties 
wished to cover the risk while the ship was so moored, 
they should have provided for if hy appropriate words in 
the policy. Whether the underwriters would have uu- 
dertaken this risk il is impossible lo say: as they were 
not aware that it would arise, there was, of course, 10 
provision applicable toil.” 1 App. Cas, 506, 

Equally as strong is the case of Stevens vs, Com- 
mercial Mutual Insurance Company, 26 N.Y. Rep. 397, 
There the poliey contained a clause that the vessel was 
nol lo use ports or places in Texas. except Galveston, 
nor foreign ports or places in the Gulf of Mexico, ete., 
and the policy was a time policy expiring October 3d, 
1854. On 8th November, 1853, a clause was endorsed 
on the policy allowing the vessel to use the port of La- 
cuna for her voyage, and she sailed for Laguna the 
next day. The port of Laguna was closed to foreign 
commerce by the regulations of the Mexican govern- 
ment on Ist June, 1853 (prior to endorsement on the 
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policy), and it was so closed when the vessel arrived 
there, By the regulations, to enable a foreign vessel 
louse the port of Laguna, she was required to pre- 
viously go and pay tonnage dues al some of the Mexi- 
can ports that were open lo foreign commerce. On the 
arrival of the vessel al Laguna. finding that port closed 
and learning the above facts. she sailed for Sisal for 
lhe purpose of entering and paying tonnage duties, 
wilh the intention of returning to Laguna to land there. 
Shortly after anchoring al Sisal she wenl ashore ina 
vile and was totally lost. The jury gave a verdict for 
the plaintiff, buton appeal the judgment was reversed 
and rendered in favor of the insurance company, Judge 
Davies, in delivering the opinion of the Court, quotes 
any cases which he seems to think were freighted 
Wilh even more hardship to the insured than the case 
under consideration, and says: “* The rules of tex! 
writers and the authorities all indicate the strictness 
with whieh the assured is confined to the voyage 
marked out in the poliey.” | 

ln the case of Burgess vs. Equitable Marine Insu- 
rance CGo., 126 Mass. 70, the policy was for: ‘at and 
from Plymouth to Banks, codfishing, and at and thence 
back to Plymoulh:” after arriving on the banks the 
captain gelting short of bail, went to the nearest prac- 
tical port for it, and returned to the fishing ground, 
and the vessel was afterwards lost) by a peril insured 
against. [Tt was * veld, in the absence of evidence of a 


usage lo pul into port for bail. under such cireumstan- 
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ces, that the doing so was a deviation which discharged 
the insurer.” 

Something has been said. on the other side, to the 
effect that if the defendant insurance company is dis- 
charged by the failure of the poli¢y lo attach on aeeount 
of the unseaworthiness of the vessel at the time of her 
departure from hier last port prior lo the issuance of the 
policy, or that if the poliey did not cover the ship while 
she was in the Gulf of Mexico, then that the contract 
of insurance would be simply cancelled, and the de- 
fendant would owe the libellants the amount of their 
premiums, and that, therefore, the defendant company 
was in default for not tenderme back the premiums 
When making their defence. But that is not the law; 
the highest tribunal in the land, the Supreme Court of 
the United States, has expressly decided otherwise, in 
the case of Hearne vs. Marine Insurance Company, 20 
Wallace, 488: * We are asked if we decline to reform 
the contract, to decree the return of the premium, 
This we cannol do. We regard the case as one of 
mere deviation. [tis essentially of that character. In 
that class of cases, the law annuls the contract as to 
the future, and forfeits the premium to the underwriter. 
Here equity must follow the law. We cannot apply a 
different rule.” Pages 493, 494. 

It is said that we are asking foran extremely strict 
construction of our contract to cover the ship Orient 
‘in the Atlantic Ocean between America and Europe,” 
but we have the right to demand it. In the case of 
Filley vs. Pope, decided by this Court last term (115 
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U.S. 213),-where the contract required that certain iron 
should be shipped from Glasgow to New Orleans, it was 
held with unanimity that a shipment from Glasgow to 
Leith and from thence to destination was not a com- 
pliance, although no shipping was lo be had at thal 
lime in Glaszow—our construction of our poliey is not 
any more strict than that! 

It is contended that the Gulf of Mexico is part of 
the Allantic Ocean: might it nol be equally as well 
argued that the Mississippi river is also a part of the 
Atlantic Ocean? or a parl of the Gulf of Mexico? or 
thal every bay, strait, river, harbor, or any other body 
of water, connected in any way, either direetly or re- 
motely with the Atlantic Ocean is a part of it?) And 
we have been asked to point out the line where the Gulf 
of Mexico begins and the Atlantic Ocean ends, and we 
reply that we can more easily do that, than to mark 
the boundary between the Atlantic and the Pacific 
Oceans, or that between either of them and the Arctic. 
Boundaries belween different bodies of walter must nat- 
urally be more or less imaginary lines, but they are 
laid down with sufficient distinctness to make it certain 
that the ship Orient was wrecked more than six hun- 
dred miles to the west from where il is apparent on the 
maps that the Atlantic Ocean stops and the Gulf of 
Mexico begins. 

But we contend that there is no direct connection 
between the Atlantic Ocean and the Gulf of Mexico, 
that not only are they as distinct and separate bodies 
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of water as are the Atlantic, the Pacifie, the Aretie, and 
the Southern Oceans, but they are absolutely separated 
from each other by other bodies of water and by the 
archipelago of the West Indies, as none of the oceans 
are from each other. The Island of Cuba alone is a 
natural boundary line which protests, on the slightest 
examination of the map, against such a monstrous 
proposition as that your Honors are asked to endorse, 
that the Gulfof Mexico isa partof the Athiuntic Ocean. 
The same contention might be made for the Mediterra- 
nean, the Baltic or the Caribbean Seas, with a greater 
show of right. for the divisions are nol as strongly 
marked, bul how could we be held, under our contract, 
for a loss in either of those bodies of water? — Kither the 
special clause of our contract, written ina blank at the 
bottom of a printed form, means the Atlantie Ocean 
proper, in its strictest sense, or it means nothing—and 
it certainly was not so carefully placed there as to be 
utterly ineffectual. 
LI. 

Was the ship Orient seaworthy when she left Liv- 
erpool on her last voyage prior to the issuance of the 
policies sued on ? 

That the ship Orient was unseaworthy when she 
left Liverpool on her last voyage prior to the issuance 
of the insurance policies, is fully proved by the evi- 
dence of all those who examined the wreck—Vallette. 
page 153; Guillot, page 171: and Lyneh, page 175— 
none of whom have been contradicted, or any effort 
made to contradict them—that the mizzen-imast of the 
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Orienl was greatly damaged and injured by drv_ rot 
When examined by these witnesses, and that the dry 
rot must have daled back two or three years before 
they examined her and hence must have existed al the 
lime the ship left’ Liverpool on her last voyage before 
she was insured, 

It cannot be denied that it is one of the first prin- 
ciples of the law of insurance as to seaworthiness, that 
the vessel must be in that condition, and that it makes 
no difference whether the peculiar fault which renders 
her unseaworthy be known to the insured or not. See 
Phillips on Insurance, See. 697. Therefore it can be 
noexcuse for libellants to say that they did nol know of 
Ihe dry rol in their mizzen-mast ; that was their mis- 
fortune, 

It is equally a plain principle of insurance law 
that a vessel must be seaworthy at the time of her de- 
parture from her last port if she be insured while al 
sea, and that if she is nol, the policy never attaches: 
but it might be contended that this last principle does 
not apply in time policies, although we understand that 
on the argument it was admitted that it might. 

ln. the case of Jones vs. Insurance Company, 2 
Wal. Jr. 280. relied upon by our opponents. Judge Greer 
expressly says that he does not decide that there is no 
warranty of seaworthiness at all in a time policy, or 
that there is nol awarranty if the ship be atl sea, thal 
she was nol seaworthy when the voyage commenced, 
he simply says that ‘in all such cases the plea mus! 
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‘state such facts and circumstances. Our plea does 


that in this case. 
In the case of Rouse vs. Insurance Company, 3 


Wal. Jr., 867, upon the same subject. the same learned 


judge says that * neither the case of Small vs. Gibson, 


nor that of Jones vs. The Jusurance Company, decide 
that a// time policies differ from voyage policies as lo 


the implied warranty,” and he decides thal + when t- 


surance by a lime policy is made om a vessel then in 
her home port, seaworthiness at the time of the ship's 
sailing is an implied warranty.” and the balance of the 
decision is as follows : 

* The distinction between a vessel in her home 
port, aud which, before she sails, the owner has it) in 
his power to render seaworthy, aud one in a distant 


oceal, Where neither party cau know what her condi- 


tion is. nor how far the seaworthiness which she had 
when leaving her home port may have been destroyed or 
impaired by storms encountered after her departure, 
and over which the owner may have little or no con- 
lrol, is one which, from motives of public policy. should 
be strictly enforced.” ) 

As to how far there is an implied warrauty of sea- 


worthiness, In lime policies, there is an essential differ 
ence between the tnterprelation of the law, as decided | 
in mugland, and as laid down in this country ; the case 
of Small vs. Gibsou, 4H. L. C. 353, quoted by Judge 
Greer in the case above cited, and other cases since de- 
cided by the English courts, seem to lay down the rule ‘ 
that there was no warranty of seaworthiness in a time 
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policy: bul that rule has never been followed by the 
Supreme Court of the United States, nor by any of the 
United States courts in any decision thal we have been 
able to find, unless in those of Judge Greer above cited, 
und there, it is clear, he only follows them to a medi- 
tied extent, 

In the case of Capen vs. Washington Ins, Co,, 12 
Cushing, 517, the Supreme Court of Massachusetts say: 
“Ina time policy on a vessel, then at sea, there is no 
* absolute implied warranty that the vessel is, and shall 
‘continue seaworthy during the entire risk, although 
* there may be an obligation on the part of the insured 
“to keep the vessel light, slauneh and strong, a failure 
‘of which, when practicable, would prevent a recov- 
‘ery from loss arising from such cause.” But in the 
case Of Hoxie vs. Pacific Mutual Insurance Company, 7 
Allen, 211, the same Supreme Court, reviewing Small 
vs. Gibson, and Capen vs. Washington Insurance Co., 


expressly overrules those decisions and says: * Every 


* 
e 


lniplied warranty, therefore, which, according to the 


usage of insurance and the decisions of the courts of 
‘law, is presumed from the fact of making an insur- 
‘ance on a ship or vessel under the well known forms 
* adopled for policies, is to be annexed to and = form 


‘ part of a policy on time, as well as for one for a spe- 


cified voyage, unless inconsistent with the nature of 


oe 


the risk or circumstances under which the policy 
‘was entered into.” page 222, consequently, “if a ves- 
* selis in port when the policy on time is made and 
* takes effect, the warranty would be of the seaworthi- 
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ness al that time and place. If she is al sea, it would 
* relate back to the time when she was-last in port and 
“could have been made seaworthy before the com- 
‘mencement of the ferminus a quo of time when the 


‘risk commenced. The knowledge or ignorance of the 


“owner or his agent of the condition of the ship in 


* port, or the fact thal she was when last in’ port, 


* 
°. 


abroad and distant from the place of her owner's 
‘residence, cau have io greater” force, as argument 
‘against such warranty in a policy on time, than in 
Page 224, 


So all the American authorities concur, as against 


‘one for a voyage, 


the English ones, that in’ time policies, as well as in 
voyage policies, the vessel must be kept by the imsured 
Ina seaworthy condition when it is in their power to 
inake her so. 

Therefore, we should succeed in our second ground 
of defence, viz: that the ship Orient was unseaworthy 
at the time of her departure on her last voyage. The 
evidence of that fact we have already reviewed, and the 
extracts that we have made from the mass of vestimony 
that has been taken. go to show unseaworthiness to 
such’ an extent as to make her navigation perilous in 
the extreme, and the question that we have to discuss 
now is, Whether such unseaworthiness is a sufficient de- 
fence under this time policy. 

The Supreme Court of Massachusetts, in the cases 
we have quoted, of Hoxie vs. Pacifie Mutual Insurance 


seaworthiness under time policies, says: ** A vessel may 


Company, 7 Allen, 224, in considering the warranty of 
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* be bound upon a succession of voyages. If the pol- 
‘icy insures the vessel for all the voyages, the war- 
‘yanty is thal she shall be seaworthy for all. The 
“ ageregalion of the voyages coustitutes in such case 
‘the voyage insured.” And on page 225 the Court 
says: * That before the departure on a voyage, whether 
* limited by designated ports or places, or only by a 
** fixed period of time, she must be fit in a degree which 
“a prudent owner, if uninsured, would require to meet 
* the perils of the service she is engaged in and to con- 
“tinue so during the voyage, unless exposed to extra- 
“ ordinary damage-" See also Hoxie vs. Home Insur- 
ance Company, 32 Conn. 41. 

The Supreme Court of the United States, in’ the 
ease of Hazzard vs. New England Insurance Company, 
8S Peters, 581. say that. “in every policy there is an 
* implied warranly of seaworthiness. and this is a con- 
 dilion precedent on the part of the insured. The 
‘ nolicy does not attach unless the vessel be properly 
* manned and provided with all the necessary stores, 
‘and ip all respects fit for the intended voyage :” and 
in that case the policy was for a whaling voyage from 
New York to the Pacific Ocean, and to last during her 
slay and fishing, and until her return to New York or 
port of discharge in the United States, page 658 (being 
in point of fact a time policy). That decision is quoted 
and followed by the Supreme Court of Louisiana in the 
case of Donnolly vs. Merchants’ Insurance Company, 28 


La. Ann. 940. 
In the case of Bradlie vs. Maryland Insurance 
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Company, 12 Peters, 379, Judge Story, in speaking of a 
time policy, says: ° It warrants nothing as to any re- 
“ fardation or prolongation of the voyage: but only 


* that the shipshall be capable of performing the voy- 


¢ 
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age undertaken. votwilhstanding any loss or injury 
which may accrue to her during the time for which 


she is insured, aud of resuming it if interrupted.” and 


a policy on lime insures no specific voyage. but il 


~ 
¢ 


covers any voyage or voyages Whatsoever, undertaken 


~~ 
* 


wilhin, and not exceeding in point of duration the 
* limited period for which the tusurance is made.” 
Page 405. 

In the case of Dupeyre vs. The Western Insurance 
Company, 2 Robinson's La. Reports, 497, was an action 
upon a time policy, and there the Supreme Court of 
Louisiana held: * Seaworthiness is an implied war- 
* ranty in every contract of insurauce. [bis a condi- 
© tion precedent. withoul which the liability of the in- 
“ surers cannol exist. although the tunseaworthiness 
“may arise from some inherent vice or latent defect 
* unknown to the assured. When the vessel is Jost in 
‘consequence of some of the perils tsured against, 
* the presumption is in favor of her seaworthiness, and 
‘it is incumbent upon the underwriters to show thal 
‘this warranty has nol been complied with.” Page 
458. And again, and “although, in general, the war- 
* ranty of seaworthiness refers to the commencement 
‘* of the risk, the mere fact of the vessel being then 
* seaworthy does not satisfy the warranty. She must 
* be kept in a seaworthy condition or restored to it in 
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* the successive stages of the voyage, as far as depends 


* ou the insured or his agents.” Page 460, 


LV. 


Was the ship Orient lost by reason of a permanent 
leak in the vessel. of which the master had knowledge 
or ought to have had knowledge ? 

liis evident from the testimony that there was a 
permanent leak in the vessel from the lime she was 
partly loaded lo the time of her wreck, and that it 
was nol known to the diver or the surveyors, and was 
discovered only after the wreck was brought into New 
Orleans and sold. The libellants, however. coutended 
on the trial that the excessive leak was from the open- 
ing of the seams by the slirinkage of the ship's plank- 
ing. from the heat of the June, July and August sun 
of that latitude. 

Even were this true. it would but show an inexcu- 
sable omission which would vitiale the poliey, as it 
was Within the power of Captain Allen to have pre- 
vented by caulking her seams, 

Bul the evidence authorizing the Court below to 
find ullimate facts, which were refused, seem pretty 
conclusively lo have established a case of barratry. 

Thus, at Record, p. 332, Captain Allen states, that 
the Orient when empty, at’ the time she commenced 
loading al Ship Island 132 feet on even keel. and on 
page 326, that at the time she was on the bar at Ship 
Island and at the time of the survey, she was nearly 
loaded and drawing about 21 feet 6 inches. 
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Company, 12 Peters, 379, Judge Story, in speaking of a 
time policy, says: “ lt warrants nothing as to any re- 
“fardation or prolongation of the voyage: but only 


that the shipshall be capable of performing the voy- 


age undertaken, notwithstanding any loss or injury 
* whieh may accrue to her during the time for which 


she is insured, aud of resuming it if interrupted.” and 
‘a policy on lime insures no specific voyage. but 1 


6. 


covers any voyage or voyages Whatsoever, underlaken 


. 


‘within, aud not exceeding in point of duration the 
* limited period for which the tnsurance is made.” 
Page 403. 

In the case of Dupeyre vs. The Western Insurance 
Company, 2 Robinsows La. Reports, 457, was an action 
upon a time policy, and there the Supreme Court of 
Louisiana held: * Seaworthiness is an implied war- 
* ranty in every contract of tsurauce., [tis a condi- 
* tion precedent, withoul which the liability of the in- 
* surers cannot exist. although the unseaworthiness 
“nav arise from some inherent vice ov latent defect 
* unknown to the assured. When the vessel is Jost in 
* consequence of some of the perils insured against, 
* the presumption is in favor of her seaworthiness. and 
‘itis incumbent upon the underwriters to show that 
* this warranty has not been complied with.” Page 
458. And again, and “although, in general, the war- 
* ranly of seaworthiness refers to the commencement 
* of the risk, the mere fact of the vessel being then 
* seaworthy does nol satisfy the warranty. She must 
* be kept in a seaworthy condition or restored to it in 
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* the successive stages of the voyage, as far as depends 


* ou the insured or his agents.” Page 460, 


IV. 


Was the ship Orient lost by reason of a permanent 
leak in the vessel, of which the master had knowledge 
or ought to have had knowledge ? 

li is evident from the testimony that there was a 
permanent leak in the vessel from the lime she was 
partly loaded to the time of her wreck, and that if 
was nol known to the diver or the surveyors, and was 
discovered only after the wreck was brought into New 
Orleans and sold. The libellants, however, contended 
on the trial that the excessive leak was from the open- 
ing of the seams by the shrinkage of the ship's plank- 
ing. from the heat of the June, July and August sun 
of that latitude, 

Even were this true. it would but show an inexcu- 
sable omission which would viliale the policy, as it 
was within the power of Captain Allen to have pre- 
vented by caulking her seams, 

Bul the evidence authorizing the Court below lo 
find ullimate facts, which were refused, seem pretty 
conclusively lo have established a case of barratry. 

Thus, at Record, p. 332. Captain Allen states, that 
the Orient when empty, al’ the time she commenced 
loading al Ship Island 132 feet on even keel. and on 
pave 326, that al the time she was on the bar at Ship 
Island and at the time of the survey, she was nearly 
loaded and drawing about 21 feet 6 inches. 
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On pp. 308, 304, James McFalls, the slevedore who 
loaded the Orient, and whose duty it-was to attend the 
pumps, says: That up to the time she drew 20 feet, | 
dow't think we pumped her atall: after that she began 
lo make a little water: she used fo make two or three 
iuches per hour: « douw't think made more water after 
she came off the bar than when on it: bul when we 
put the rest of the timber ou her and she got lower in 
the water, she made a little more water. 

When brought in as a wreck and sold, the ship 
with her cargo of limber was bought and taken out by 
Captain R. Francis, an ex-shipmaster. At Reeord, pp. 
148. 149. he says: [| bought the Orient and cargo al 
the marshals sale. | was always satisfied that it was 
the dower port hole that leaked, \ had a diver lo go 
down and caulk the port, and he found a great hole in 
the stem. aud he told me Qe pul ten pounds of oakum 
in it, and when the ship was discharged. it turned out 
to he a /eaden pipe that was in the stem, and he caulked 
juside of it. /# did not qo through the ship. When the 
cargo Was out she did not leak at all. She does not 
now leak any. The caulking and stopping up the hole 
at the lower timber port, stopped the leak entirely, and 
she has not leaked since. p. 150. The leak was at the 
lower timber port. of the lower hold. On page 66. 
Captain Vallette says: | went on board the Orient when 
they were trying to stop the leak. and whem asked, 
* Where was the leak?” he replied. ** They were work- 
ing around the lower bow ports.” Il appears above 
that the lead pipe through which the water was pouring, 
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did not go through the ship, but terminated between 


the outside planking, or skin as it is termed, and the 


inside ceiling: and thus the water could pour down 
into the ship and not be visible to the eye, even had the 
surveyors gone into the hold: whieh they did not. On 
page 313, Captain Allen himself says thal there was no 
leak al the ports: that afler the ship was loaded he 
looked at them. L 

Sut if the leak was as slated above by the purcha- 
ser of the ship, even Captain Allen could not see it if 
he did go into the hold (if he could get there), for the 
purpose, nor be heard if he did not wish to hear if. 

By the policy in the Record, page 2 of the printed 
policy, barratry of theimuaster ov mariners: was expressly 
excluded from the risks insured against by the appel- 
fants. 

As a hole or a lead pipe leading through the tim- 
ber ports of the ship, through whieh a uniform amount 
of water could pour into the ship, is so entirely foreign 
Lo the purposes of lumber ports of a ship, which must 
necessarily sink under water as the ship loads, that il 
can hardly be considered astrained conclusion to affirm, 
that it was impossible for the pipe to be there. or the 
said hole to exist, except by the wilful and designed act 
of the captain or crew, 

That this pipe and leak were there from the time 
the ship was loaded to that depth and the port closed, 
is made manifest by all the testimony, which shows 
that a leak greater than usual, and uniformly four 


inches, commenced while loading the ship, and con- 
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tinued the same after she came off the bar, and until 
she was wrecked. 

In the bow were two lower port holes, through 
which to load the timber into the lower hold, and two 
upper ports, through which to load the second hold. 
The upper hold was loaded through ports at the stern 
of the ship, which were destroyed by the wreck, 

Barratry isa fraudulent act of the master or mar- 
iners committed to the prejudice of the owners of the 
ship. In France it is used ina more enlarged sense, 
and comprehends acts of mere sguorance or unskillful- 
ness, nol accompanied with a fraudulent design. = In 
England, per Lord Tenterden, it’ is not essential that: 
the act should be done by the master, for his own ben- 
efit: or with the intent of injuring his owners. It is 
«a breach of duly with respect io the owners or under 
writers, with a fraudulent or criminal intent, See Ab- 
bott on Shipping, Chap. 5, Barratry. 

lt was slated by one of the witnesses, as above 
cited, that if was customary to load old) vessels with 
lumber and timber, when they were no longer fit for 
other freight, for the reason that such a cargo is not 
injured by leakage or walter, and that even if the ship 
becomes water logged, she is yela place of safely to the 
crew. And this fact is well known among all seafaring 
and commercial men, and also well understood by marine 
insurance companies, that this circumstance is often 
taken advantage of by sea captains and owners lo gel 
rid of an old vessel, by wrecking her with safety to 


lo themselves, and then collecting the insurance money, 
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In the present case, such is believed to have been 
the intent, and that the facts refused by the court 
below pretty clearly attested if: when we recur to the 
fact, that prior to March 5th. 1879, Captain Allen, the 
appellee, owned one-eighth of the Orient, when by 
power of attorney from the other owners, he sold the 
other seven-eighths and others for $19,250, making the 
total value of the Orient $22,000, See Record, pp. 221, 
223. That on the same day, Captain Allen bought 
another one-eighth, making his interest one-quarter, 
valued al $5,500, p. 227. Then before sailing from 
Ship Island they insured the freight at $8,000, Ree., 
p. 636, one-fourth of which belong to Captain Allen, 
And the aecount would stand thus, if wrecked, om a 
ship thirty years old, and profits meantime : 

Caplain Allen's insurance on the ship, 35000 00 

Captain Allen’s insurance on the freight, 2000 00 


&7000 UO 
V. 

Was the Orient seaworthy wheu she sailed from 
Ship Island on September 5, 1882? 

The allegation of such a sea-worthiness is  dis- 
tinetly alleged in the libel and as distinetly denied in 
the answer. The ninth finding reads : “That when the 
“said ship Orient, on the 5th day of September, A. D. 
* 1882, sailed from Ship Island on said voyagé, the 
“vessel was seaworthy, staunch, strong, and duly 
‘* manned and equipped.” 

The Court was asked to tind: * That the ship Ori- 
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ent, prior to the departure on her last voyage, on Ist 
August, 1882, was run aground on Ship Island bar, 
where she remained for three days and two nights tu 
bad and squally weather, ‘rolling and pounding 
heavily” and while ou the bar, and after coming off, 
drew and continued to draw four inches of water per 
hour until the final wreck, and that when she was 


‘thrown upon her beam eads by the force of the storm 


- 
* 


she was prevented from righting herself by the large 
amount of waler which had leaked into her hold, and 
hence the cutting away of the masts was of no avail, 
and the said leak was Lhe direct cause of her loss, and 
she was unseaworthy when she started on her last 
voyage, and that when the ship Orient was hauled off the 
baratShip Island, where she had been aground asafore- 
said, she leaked four inches of water per hour, and 
said Jeak did not diminish from that time, 3d August, 
1882, until September 5, 1882, when she went to sea 
on her last voyage, nor until she was finally wrecked, 
and said leak could have been discovered only by un- 
loading said vessel and taking her to New Orleans 


and putting her in the dry dock, which was not done, 


‘and no other precaution was taken to ascertain 


Whether said vessel was injured by having been 


‘ aground, or to ascertain the leak or leaks, save by a 


cursory examination of her boltom by a diver, with- 


‘oul taking her out of the water: and that the ship 


Orient was knowingly sent to sea by the assured in an 
unseaworthy state and in an unfit condition, which 


—¥ 


—_- 
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* necessarily iucreased the danger which led to her 
* loss.” 

The opinion of the Circuit Judge ts given at length 
iit 16 Federal Reporter, 916. 

Did the Orient leave the port of Ship Island on 
September 5, 1882, in a-seaworthy condition? To 
solve this question the circumstances connected with 
the event are not found: aud your Honors are uppealed 
to, in order lo ascertain whether there is in this record 
sufficient proof of the negative of this proposition to 
relieve the insurers from the ovus proband?’ of unsea- 
worthiness and cast it upon the libellants ? 

The Orient went from New Orleans to Ship Island, 
where she arrived the latter end of May, 1882. She 
was chartered to carry a cargo of timber and lumber 
from that port to Liverpool, England. She was an_ 
American ship, built at) Portsmouth, N. H.. in 1852 
(222): was registered in San Francisco October 9, 1874 
(222), and al the port of New York May 18, 1876 (222), 
and was, when insured by appellant, rated A 1-2 at 
Lloyd's. Her tonnage was 1833 47-100 tons; she was 
quile a large, flat-bottomed ship (exhibit), and thirty. 


‘years old. She lay in Ship Island harbor for some 


time waiting for a cargo, bul had taken on the larger 
portion of her load on August 1, 1882 (217). The tug 
boats Leo and Seminole undertook to tow ler over the 
bar to lake on the remainder of her cargo: the ship 
grounded, and made considerable water. The next day 
the same tugs Lried again, bul the ship was driven on 
the bar by a squall. Alt1lO A. M. on August 3, 1882, 
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the lide rose and the tugs succeeded in getting the ship 
across the bar and into a safe anchorage. Whilst on 
the bar. the vessel rolled and pounded heavily, and 
leaked about four tuches au hour. 

The same day, at the request of Captain Allen, a 
survey was held (224), but this survey is without apy 
date, and was nol sigued till 31st August, 1882, aud the 
nole of the protest and the grounding on the bar, aud 
the survey were all done seeretly and wuknown to the 
company till after the loss. The ship was pumped out, 
and after wailing oue hour, “we again sounded the well 
and found that the leak had increased from seveu inches 
to eleven inches water, showing that she was making 
aboul four inehes per hour (224). As, uolthing was 
done to her lo stop the leaking, aud as she was merged 
lo the depth of twenty-one feet six inches on August 
Ist (324), and was never materially lightened until she 
went to sea, and as the martuers were kept constantly 
pumping from the time they reached the ship until she 
sailed, we asserl thal sie was in an until condition to 
20 fo sea on August 1, 1882, and so remained till she 
went lo sea; that the assured had full knowledge of these 
facts, and concealed them from the assurers. 

in the first protest made by the master of the 
Orient, document marked A (pp, 216, 340), which was 
made after the vessel gol aground on or near the bar, 
and in consequence thereof, and which he says was a 
copy of the log of the ship. il is set forth that on Ist 
August, 1882, the ship proceeded with two tugs to cross 
the bar to take on the balance of her cargo, and got 
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aground, and the tugs unsuccessfully tried to pull her 
off, carried away three of the ships hauling lines, and 
broke the vessel's nine-inch hawser twice: the vessel's 
thirteen-ineh hawser was then made fast to one of the 
Lugs and was stranded and badly chaffed, aud the bitts 
ly which it was made fast were completely crushed in 
pullingat the ship: and cargo was discharged lo lighten 
her, and at eight P. M., had a heavy westerly squall : 
so miuel sea making thal the stevedore was obliged lo 
stop discharging into the water; sounded the pump 
well and vessel found to be making considerable water; 
inidnight, heavy ground swells running in from sea- 
board, vessel rolling and pounding heavily. August 2d, 
sounded pump well and found thirty-five inches water, 
Which is equal to four inches per hour: found stern 
posts. wood ends, slern lights, mouldings’ ele., badly 
injured. in discharging timber: lugs started the vessel 
off. but before she could be got into sufficient water, a 
heavy squall from northwest struck the ship; let) go 
the starboard hawser, the chain pulled on the windlass 
and carried away whelps and wood work, leaving the 
windlass unfit for further use on starboard side, aud 
the ship was driven on the bar again, * * * Weather 
very unseltled, and ship in danger of being stranded. 
August 3d. began with southwest wind and 
<qually weather. * * * Tug Leo made fast to ship's 
port quarter, and the Tug Seminole to starboard quar- 
ier, ® * * Both boats swung the ship about eight 
points to starboard, and then back to port. At ten A. 
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M., tide rose and tugs pulled the ship off the bar. 
: Now, ship making about four inches per hour, 

Look at the surrounding circumstances. The ship 
had been registered in San Francisco Oclober 9, L&74, 
then in the port of New York May 18, 1876 (222). She 
was never registered in New Orleans: and hence New 
Orleans was nol her home port. Can it admit of ji 
doubt that the Company would have refused to insure 
the ship by a lime policy had they known that her miz- 
len mast was dry rotted before they took the risk, or 
that they would have consented to her going to sea 
with the protest and the survey prior to her sailing 
spread out before them?) Then the time of year, be- 
tween July loth and October loth. preeminently a time 
for storms aud perhaps of cyclones: the place, an 
island humanity avoids; a cargo, which, though inca- 
pable of sinking, “destroyed her buoyancy and dis- 
abled her from resisting the action of the wind and 
waves; acrew, familiar by hard work at the pumps 
for an eutire week before sailing, fourteen oul of six. 
feen refusing lo go to sea on her on account of her ex- 
cessive leaking, aud compelled to do so by imprison- 
ment and starvation, coupled with charges of “mutiny” 
by the Captain aud a Mississippi State sherift: in the face 
of these facts, it seems to us, in view of the full knowl- 
edge and wilfulness of the Captain, no prudent father 
of a family would have voluntarily trusted himself, 
then and there, to a voyage on that ship from Ship Is- 
land to Liverpool. Would your Honors? Sailors are 
the Admiralty's minors. Cousider the risk they ran, 
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unwillingly, of their lives in this ease under the duress 
of the Captain and his legal instrumentality, This risk 
of his own tife the Captain ran, it is true, but he was 
insured both on hull and freight—(Q. How much 
were you insured for altogether, Captain. A. 35000; 
lhal is, so far as my interest was concerned, | think 
the manager insured the freight for $8000, Rep. pp. 
335 and o36)—as he thought: a total loss would 
be am admirable sale of lis ship lo the Insur- 
ance Company. Bul he was without any legal or moral 
right lo expose the lives of lis crew by going lo sea in 
wn unfit ship. That was fault in the assured, and dolus 
circuitu non purgatur, The ship was old; she had beeu 
for seventy-two hours upon the bar, and tugged at for 
some time on several different days by two tugboats : 
Whilst there “she rolled and pounded heavily” (217): 
“ weather very unsettled and ship in danger of being 
stranded” (218): then the survey, which reports the 
leaking and deplies that the ship was unseaworthy, for 
they “recommend that a diver be employed to examine 
‘the ship's bottom, and if ¢¢ be found in good condition 
‘*thatshe ®™ * take the cargo on board and proceed 
‘on her intended voyage, etc.” As difficulties increase, 
the necessity of more carefulness increases. Possibly 
if the Orient had ¢Aen gone to sea, this survey, made 
2d and 3d August, coupled with the certificate of 
Burris, the diver, would have justified the Captain in 
voing to sea and relieved lim from punishment for a 
misdemeanor under the English L. R.. 11) Statutes, 
1876, ch. 80, p. 493, which provides against any master 
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of a British ship, “‘who knowingly takes the same to 
* sea in such unseaworthy state that the life of any 
** person islikely to be thereby endangered;” but the Orient 
did not sail till more than thirty days afterwards, and 
the leak continued as well as the unseaworthiness, just 
us they were on the day of the survey. The leak’s 
cause Was latent: it might have been discovered and 
remedied by taking the ship to New Orleans and dock- 
ing and repairing her. If he were aboul lo convey ou 
the Orient from Ship [sland to Liverpool sixteen mem- 
bers of his own family, would he have ventured on the 
voyage in that condition of lis ship? tte was con- 
fronted with this difficully : “Tf T dock and repair and 
* stop the leak in’ New Orleans the expense will be 
“heavy. the delay long. and all the hidden defects of 
* the ship be discovered: if, on the contrary, | obtain 
“an er parte survey, without the knowledge of the in- 
* surers, | can go to sea on that, and, in case of loss, 
‘abandon the vessel: 7. ¢., make a very profitable sale 
of her, her cargo and her freight, as well as her freight 
money, The ship will be sold for more than she cost 
when she last changed hands: the freight she would 
have earned had she arrived safely at Liverpool, $8000 
will be collected ; the lumber insured for its prime cos! 
and a reasonable profit thereon, and owned and *‘ad- 
ventured” by the persons interested in the ship will be 
pocketed, The conspiracy, if there was such in this 
case, has been extremely well covered up and carried 
out, and thus far successfully. But it is a very old 
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dodge. It skilfully perverts marine insurance from a 
“contrivance for division of labor” into a‘ partition of 
spoils ;" a contract of indemnity into a naked wager. 
The aberrima fides of the merchant and mariner is per- 
emptlorily cast aside, and the fraud of the stoek-jobber 
awnd land pirate substituted forit. tt would have been 
impossible for the libellants in these cases, ti our 
opinion, to recover under English law. See Rapalje's 
Law Dictionary, verbo “Seaworthy.” 
Vi. 

The contract of insurance in this case being syn- 
ullagmatic, the insurers had a legal right at any time, 
for good cause, to tender the premium and cancel the 
obligation : and if the assured refused, to sue to revoke 
il. © The policy was a /éme policy, based on the general 
vood character of the ship, master and owners that 
she was “the good ship called the Orient™ (see Policy), 
and that she should not, to the knowledge of her mas- 
ter and owners, go to sea “in an unfit state at the time 
‘of sailing as to repairs, equipment and crew, and in 
* all other respects to encounter the ordinary perils of 
* the voyage insured,” 

Now, the facts of this case were well known to 
Allen and: Weeks, and these facts were concealed from 
the insurers, in other words, they were deprived by 
the suppressio vert, and a suggestio falsi of their legal 
right to sue for a revocation of their contract, in case 
the tender of premium and the amicable propesal to 


thal end should be refused. This insurance regarded 
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time, the universal negative, much- more than space, 
the universal positive. The Orient had the whole 
Atlantic Ocean between Europe and America to roars 
over for one entire year: nol merely for a voyage from 
port to port. During the running of the policy for a 
vear, al any lime, when the ship is in port: and can be 
readily examined, and a change in her condition and 
surroundings has taken place which enhances the risk 
of sending her to sea and encountering the perils in- 
sured against, good faith, reason and common sense all 
accord to the insurers the right to revoke the contract 
Of this right the insurers were fraudulently deprived. 
The principle of law, as to the right to sue for a 
revocation and cancellation of any policy of insurance 
for fraud, misrepresentation, concealment, results from 
a general principle inhering in all contracts.—-the reso- 
lutory condition. “* Equity cancels all agreements, if 
they are al all untair, one-sided or otherwise unreason- 
able.” Pomeroy’s Equily, § 952: Insurance: Co. vs. 
Wilkinson, 13 Wal. 222, 251: Lyman vs. Insurance Co., 
14 Allen, 529. The whole equity doctrine of specific 
performance and rescission is based upon this principle. 


It isa right to sue lo rescind or specifically perform : 


and has of lale been frequently resorted to in behalf of. 


and in opposition to the holders of fire policies. Bul 

the principle is applicable to all contracts whatever. 
Vil. 

But * how deal with losses resulting from the com- 


* bined action of a peril insured against and a cause 
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“for which the underwriters are not liable?) The 
* principles under which every combination of the facts 
‘tiust be brought are these: 1°. Every cause carries 
* along with it its natural effect. or that which follows 
“itin the common course of things. so that these last 
“are nol to be treated as distinct causes. 2°. Among 
* distinet or independent causes we are to look to thal 
‘ which comes nearest in point of time to the loss. 3°. 
* When one cause is the personal fault of the claimant 
* the effect of this. whether near or remote, must be 
‘ wholly excluded from ihe claim.” 

Lowndes Marine Insurance, 1881, section 204. 

li Thomas vs. Hopper, 88 E. C. L. R., 937-948, 
(6 Ellis & Blackburn. Q. B.) Lord Campbell, C. J. 
delivered the opinion of the unanimous Court, and 
tendered an appeal most willingly and expressly 
lo the plaintiffs. It was a time poliey on a_ ship, 
aud the plea was “that the plaintiffs knowingly, ete., 


* sent the ship tosea, in a condition ia which tt was dan- 


* 
. 


eerous to go lo sea, and suffered her to remain in that 


* 
* 


state near the shore, during which time, by reason of 
“the premises, the loss occurred.” Issue thereon: 
‘ Held, that the plea was proved, if that misconduct of 
the plaintiff occasioned the loss, though it was not tts 


¢ 
° 


~~ 
oa 


immediate cause. 

This is evidently the true state of the English law 
atihe present day, ** laid down in every code and treatise 
* on the subject. Of these we were very copiously re- 
‘* minded during the ergument,” the C. J. says, but for 
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many reasons are omitted here, the fundamental prin- 
ciple of insurance law being “ that an underwriter Ix 
‘in no case liable for losses occasioned by the fault of 
* the assured himself.” 

Prior to proceeding on her last voyage, the 
ship Orient had been in heavy weather, and aground 
for more than two days, causing her, while lying 
ashore, lo roll and pound heavily, and that, there- 
fore, she should have been unloaded aud placed 
in dock, that her injuries could be examined, 
and the vessel properly repaired before going to 
sea, seems to us to require no further argument; 
nor, in view of the cases already quoted, the citation 
of any further authority. Wecanuot, however, refrain 
from quoling here, the language of Chief Justice Coek- 
burn, in the case of Thompsou vs. Hopper, in’ Ellis, 
Blackburn & Ellis, page 1054: ° Although it may no 
‘longer be open to dispute that there is no warranty of 


ee. 


seaworthiness in a time poliey, | coucur with the 


. 
* 


Court of Queen's Beuch (and for reasons sel forth in 
* their judgment), in thinking that, if the ship, insured 


‘on a time policy, was kuowingly seut to sea by t e 


* 


assured in an uuseaworthy state, aud is lost by means 


of the unseaworthiness, the insured ought uot to be 
‘allowed to recover on the policy. And further, | 
agree thal. fo comstitule a defence in an action on 


* 
* 


° 
o 


such a poliey, it is not necessary that the unseawor- 


* 
° 


thiness should have been the proximate and imme- 
diate cause of the loss, provided it can be shown to 
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‘nave been so connected with the loss as that i must 
‘necessarily have led toil. Lt appears to me, there- 
‘fore, that if the fact was that this vessel, in conse. 
* quence of her being sent to sea in an unfit condition, 
‘necessarily increased the danger which led to her 
‘loss, allhough at the moment when the danger over- 
‘look her, an aceidental circumstance, and not her un- 


scaworthiness, Was the immediate cause of her de- 
* struction, this would have afforded a good defence to 
‘the action.” See. also, the opinion of the Court of 
Oueenus Beuch, 6 Ellis & Blackburn, 191. 

If there was a leak in the vessel al the time of 
sailing on the voyage insured for, of such a uature thal 
a prudent and discreet master, of competent skill and 
Judgment, would have deemed it necessary to examine 
and repair the leak before proceeding on the voyage. 
and the disaster was occasioned by lis omission to do 
so, and would not otherwise have happened, there can 
he no recovery for the loss.” Tauey’s Reports, p. 126. 


Vit. 


The present case is brought both by the pleadings 
and evidence within the ruling of Lord Campbell as 
above, combined aud connected with an elemeut which 
inakes every contract voidable. although the avoidability 
intist be determined by suit or exception. The parties 
cannot coutract for it. The resull must be judicial. 
That is, fraud. * the artifice by which one of the par- 
* fies is led into or kept in error bearing upon some 
* essential part of a convention, with the intent of pro- 
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* curing some unjust advantage for oue of the parties, 
* or of producing prejudice or loss lo the other.” 

It is conlended here, not ouly that the ship Orient 
was sent fo sea whilst unseaworthy and unfit, but that 
this was dene Anowngly aud /ucio causa; that the inte 
surauce Was effected in fraud, continued and completed 
in fraud: and thal neither this owner nor this captain 
can recover on account of their fault and fraud. Unless 
this position can be overthrown, the conduct of the 
assured justified and the loss be declared an honest loss. 
the judgment of the Circuit Court must be reversed. 

And First, As to the commencement ot the tasur- 
ance down to the time of sailing. Appellee was owner 
of one-quarter of the Orient on loth April, 1882, of 
the value of $25,000, and insured her with the appel- 
lant for $5000 on a time policy for one year, whilst she 
was on the Atlantic Ocean: aud of about L800) tons. 
But though these facts are found by the Court below, 
the following facis are uot found, though fully proved : 

(a). That the libellant, Allen, was captain as well 
as owner of the Orient. 

(hb). That he and his co-owners lad, after the 16th 
April, 1882, insured the freight in the sum of eight! 
thousand dollars (336) for the vovage from Ship Tslaud 
Lo Liverpool, ou which voyage she was lost. 

(c). That the only evidence of the permaneul 
registry of the ship was in the portof New York (221). 

(dd). That it did not appear that the Orient had 
ever been permanently registered in the port of New 
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Orleans and the law in regard thereto complied with 
by giving bond, changing the name of her port on the 
stern, and the other formalities of the R. 5. U.S. 4151 
et seq. Hence New Orleans was vot her home port. 
R.S. U.S... 4171. 4173 (229). 3 

‘  (e). Norwho were the owners of the cargo shipped 
on the voyage from Ship Lsland to Liverpool ; nor how 
much they lad insured thereon. 

(ff). Nor Was there any statement of general or 
particular average made or required for the heavy ex- 
penses incident to the stranding. 

(y). Nor was any particular recited in’ the find- 
Ings relating lo the stranding. nor the imereased leak, 
nor the survey, nor the report of the diver, nor the 
labors in discharging and reloading of the slevedores, 
nor of the work of the lugboats in getting the ship over 
the bar, nor of the refusal of the mariners to go to sea 
on account of the leak, nor of the duress practised upon 
them by the captain and sheriff. | 

(hk). Nor was any notice taken that libellant eon- 
cealed from the insurers not only all the facts occurring 
al Ship Island, but also of his notice of proves!, August 
19, and extension of the same August 24, 1886, 

(4). Nor does it in any way appear. from ihe find- 
ings. What took place from the Orients arrival al Ship 
Island al the end of May, 1882, until she was ready to 
sail on September 5, 1882, so that the insurer's defence 
that the captain was in faull cannot be determined from 
the facts found, nor the real amount of his insurance 
upon the vessel, cargo and freight be ascertained. 
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(j). Nordoes the Court find the facts, though 
fully proved, that the mizzen-mast was rotten; and as 
the libellant nowhere denies knowledge of the fact, the 
prestmption is that he knew il, specially as it was a 
fact coming particularly within the sphere of his own 
action and knowledge—the cabin of his own ship. tlow 
can a ship be seaworthy with a rotten mizzen-mast? 
Specially in a time policy of insurance. If the fact 
were communicated the insurers would either decline 


the risk or greatly increase the premium, 


Second. <As to the facts from the time of sailing, 
September 5, 1882, down to the arrival of the wreck at 
the port of New Orleans. 

As was to be expected, the moment the Orient en- 
countered the sea her leak increased and gained upon 
the crew, until it beeame necessary fo pump her con- 
_tinually (242, 337). She sailed September 5th, Tues- 
day, and was wrecked on the 9th, Saturday. 

Before the storm overtook her the leak had yvreatly 
increased, and after Friday, at 12 o'clock noon, all is 
uncertainty, unless recourse is had to the seamen’s 
evidence. The ship was kept clear Thursday night 
(7th) by constant pumping, exerting everybody, but 
Friday night (Sth) we could not keep her clear al all 
(242). The whole evidence shows that the condition 
of the vessel was such that no attempt to relieve her 
was possible by cutting away the mizzen-mast and the 
mainmast, and that she only righted when the fore- 
mast went over the side (345)—a condition of things 
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brought! about, as some of the sailors and mate swear. 
by the presence of water in the hold. 

The rapid breaking up of the ship points directly 
lo ver roftenness, a fact which is also distinctly sworn 
fo by them. What remained sound of the vessel floated 
about with the balance of the timber. and was brought 
into New Orleans about Seplember 16, L882. 

lHamust be admitted that the proximate cause of 
loss was the storm: but the pleadings and facts proved 
bring the case clearly within the exception to the gen- 
eral rule. causa proxvound non remota spectatur., 

id. 

There can be no doubt that it was the opinion of 
the Circuit Judge al the time he found bis taets in this 
case, thal his findings could june tanner be reviewed 
by this Court. nuder the provisions of the Statule of 
16th February, 1875. and this is demonstrated by his 
remarks appended to the Bills of Exception (p. Seal), 
which amount toa declaration that le would have re- 
fused to sign our bills but for the decision of this Court 
in the case of the © Francis Wrieht~ (105 U.S. 390), 
where yvour Honors declared that: “ To entitle the 
appellants lo be heard here upon any such objections 
as they now make to the findings, they should have 
stated to the Court that they considered the facts re- 
fused, material to the determination of the cause. aud 
thai such facts were conclusively proven by tncontra- 
dicted evidence. Undersuch circttustaices it might have 


been permissible to except to the refusal and present the 
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exception by a bill of exceptions, which should contain 
somuch of the testimony as was necessary to show 
that the fact as claimed had been conclusively proven. 
And sof the exception is as to facts that are found, w 
should be stated that it was because there was no evi- 
dence to support them. and then so much of the testi- 
MOnV us Was necessary to establish this ground of com- 
plaint. which might auder some circumstances tichide 
the whole, should be incorporated into the bill of ex- 
ceptions. tn this way the Court below would be fairly 
advised of the nature of the complaint that was made 
in time to correct its error, if satistied one had been 
committed, ov to put into the bill of exceptions all it 
considered material for the support of the rulings.” 
These directions have been carefully followed 
aud complied with by us tn the ease at bar. the 
Court below has been = fairly advised of the nature of 
the complatutl that was madein time to correct its error 
biif it lias failed “to put into the bill of exceptions all 
it considered material for the support of the rulings.” 
This failure, we-contend, illegally throws upou your 
Honors the duty of finding the real facts in the case, 
and necessitates the renuiuding of the cause; and this 
Is spechaully manifest with regard to the Bill of xeepe 
tious No. Two. where we object that theve is no evidence 
in the veeord fo support certain findings. and annex the 
whole vecord as stvgested by your Honors in The 
Francis Wright” therefore the Circuit’ Judge should 


have pomtod out the evidence from which he dedu 
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lis findings, aud your Honors could at once turn to the 
record and decide, but he simply says: As the entire 
evidence is to be attached to and go up with this bill, it 
ix nol decmed necessary to put in the bill the particular 
evidence or reasoning upon the same which induced the 
Court to find the facts in the case as determined iu the 
eeneral facets as found, or in refusing to find as request- 
ed.” TL aimay be answered to this that counsel on the 
other side, tn thei briefs or arguiment, will pretend to 
point out to this Court the evidence in the record which 
jusNifies the several findings complained of, but itis the 
rivht of the suitor to have that declaration come from 
lhe Cireuit Judeve himself, and not from the counse!— 
very different facts, or series of facts, have often the 
power to lead different minds to the same conclusion. 
end if is on the fauets which led the lower judge to tis 
conclusion that we appeal to your Honors to decide 
whether those facts, and those alone, justified the con- 
clusion reached and complained of, and nothing in the 


record shows What these facts were, if there were any. 


So that the result of all this is, that your Honors 
are referred tu the record at large to find the facts of 
this ease, nolwithstanding the limitation contained tn 
the Statute of IS75 heretofore quoted. Tt is only in 
equily cases that the Sto oeme Court ef the United 
States is botnd to find th cls. Nocourt of original 
Focerot jurisdiction cay nose this duly upon the 


e Court without | nsent: nor can the Court 
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We pray that the deeree of the lower Court hb 
reversed, 
All of whoeh is respectfully steht ted 
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That the libellant Alleo was the owner of one-fourth of tle 
ship “Ortent.” a vessel of about 1s00) tons burthen. on and 
prior tothe loth day of April, [S8s2, and that the ship was of 
the value of 825,000 and more, 

Ii. 

That the appellant Insurance Company, oo the loth ot 
(pril, iSSv’, made, executed and delivered the polley of iusui 
anee deseribed in the libel. (This document was brought up in 
the orlgioal tnd Mi error hot printed, brut Appears Mt at SUD) 
folesnupemit cal printed record, as we are informed, uithough beri 
has been furnished us with the printed reeord delivered. The 
appellee refers to the folie Voot iustreance as on file mn this court 


end tothe evidence as contained in’ Neo. 7s 
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ing torunat lo clock M. of the Lothof April. Iss, ane 
fretincal fe atl’? M. onthe loth dav of Apr SSS}, 
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Phat woe fhe risk was taken thie ship was on the Athanty 
Qdeeun, om a vovagve from Lives | to New Orleans, laden wit! 
veneral ecargo:that the insurer was aware of this faet. and tha 


the vessel was prosecuting a vovage to New Orleans and insure 


the vessel lost or mot lest 


VI. 


That the shitp Wils seawortlys when thie provkic V abd. 


completed her vovage and delivered ler « 
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That by ftoree of the storm and without fault of those navi 
eating her the shitp was thrown ou her starboard beam ends and 


refused te rishi or come back to even keel, 
NTA 
That proper endeavor was made to right the ship: the 
mivzen mast Was scat overboard: she still refused to right, when 
her miaitmast Was sent overboard, That at that time the sea 
was breaking over the port bow with such violence that the 
erew could not reach the rigging to cut away ihe foremast, but 
within a few minutes the ship commenced breaking up forward, 
and the foremast went overboard. carrying away the upper deck 
fron the foremiast to the break of the Preverdy, Making the vessel 
ao wreck. the crew beet compelled to lash themselves to the rail 
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the waterloveed wreck. 
\\ 
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wreek.o” This probably was intended toask a finding ot leakage 
Ali of these matters were matters to be cornsidered as eviderns 
in determiniag the question of seaworthiness when she went 


sea from Ship [shund. 
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The Court found tiat the ship was se 
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thatthe vessel bad grounded on the bar, and that the ves 
leaked bevlll bnehes peel bicoul cana aint thacal Wits Theol ib otititistial 
leuk, cousidering the closeness of the tinmbers to the bottom of 
the vessel. The leak Might, if existing, have been trifhin 
and below the ordinary average leak of vessels of that ela 
miiehit have beererny found t basal the leuk ecume trom tipepoer pp brit 
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earge of luinber and the punip eape of the vessel the leal 
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The bill. if considered, as sutlticient to warrant the court in 
looking inte the festimony to aseertain Whether the Inllis ie 
fact true is ot ep siVaal. ‘The lorll wall bye fovurried Pep te nitrne in 


tatement. Phere was proof on allot the matters fonud. The 


libel charves that at the tirine of tosurance the vessel was bound 


on a voyage to the port of New Orleans: the owner admits that 


» | 


the vessel was on the high seas, and does not deny that she was 


wound to the port of New Orleans: that she was bound to New 


Orleans was not disputed in the trialbat > cmreeunt. This wenld 


~cem to take the questiol of Where the vessel was bound at tha! 


ime the poliey attached out of dispute. 
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eonduct for review 


The offiee of the 


eireuit: judge in such a 
cause is that of a jury in acommon law case, directed to find a 
special verdict, Tle is sole judge of the import) of testimony 
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tle language of circumstantial evidence. 
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the period of ten days prior to this date: and that this applies 
fiom ds made to this Honorable Court at as 1 oe ee date as if wit 
possible fur your petitioners and appellants to reasonably and 
satisfactorily make and swear tothe same. ant for this reson 


i 


It Waals Hi prosstble fort these plarotitls blati appellants feo eo Qi dlie 


the necessary witnesses to prove these facts in the Courts below, 


That the insurances so effected. ino distant parts of the 


-. ; 


world, in four ditferent cities, when ali could have been effected 
it} New ( Drlecar s. Seem to indieate a desivu to conceal the tact ol 
Lieir existence 

That (seorce 1). Vilenw, when sworn as a witness in these 


@iuses, testifies, at Lop of prlireres frat the record. that he “rhought 


the managers dosured the freight for sS0Q00° thus mislead 


appellants, the fremht having been really tosured for 821.670, as 
“above set forth, and that coutributed to moislend these prerl i deel 
ers and appellants, and turn their attenti bWad from the 
facts of the cause 

i | it yeu prert flooers tial bpp bis We) Prliaced iy yt «dds 
rely inl a7 ¢ roy Tile’ Steere | ij ‘? rive c(*,i~¢ } This q conprt Peer ce 
the record of appeal from the District ¢ bit tbe iy Thievel There 
tried and st ed to the Court below on the Ist day of May 
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ries within twenty days from the service of this notice, accord 
ing to Rule 12 of the rules of the said Supreme Court of the 
United States. 
JOSEPH PL TMORNOR, 
Attorney for the Merchants’ Matual Losurance Company. 


New Orleans, November 16) 1SS6. 


Joseph P. Hornor, being duly sworn, deposes and says, 
that on the 16th day of November, 1886, he served true copies 
of the above petition, affidavit, interrogatories and notice. on 
J. R. Beckwith, attorney for Capt. George D. Allen, personally, 
and also he served copies of the same on Richard #1. 
Browne, Esq... one of the firm of Singleton, Browne & Choate. 
attorneys for Silas Weeks, personally. 


JOSEPH PL HORNOR, 


Sworn to and subscribed before me, this 16th day of No 


vember. ISS6. 


CHAS. G. AUDRY, 


Notary Public. 


SUPREME COURT OF THE UNTTED ST 


ChToOnriRr 


PHk MERCHANTS 


(;) Ooh.) 


THk MERCHANTS 


SUPREME. COURT OF THE UNITED STATES 


OoroRER Thizvwy TSs6. 


THE MERCHANTS MUTUAL INSURANCE COMPANY, 


APPELLANT. 


THE MERCHANTS Mt AL INSURANCE COMPANY, 


To the Ho 


Phe Merchants’ Me 
above entitled catses, 
thereof, becuuse the Con 
seriously affeeting: the riz 

Dhe erro 
‘neo adduced 


« 


psamendt 


| hye pepe tl tii 


ee i tt.  —ellallgy age 


of fact there was no insurance by the owners of the vessel on the 
Cardo, 

The new testimony shows an orer dasurance on freight, hut not 
on the merchandise corried—an over iosuranuce on the Cauruynigs ot 
the vessel, resulting from the transportation of the cargo. 

All the policies lucluding those of the Messrs. Baring, are 
an tre ight, noton Ccarye. DP iigres ()? and Of of new Testimony: 
tlso pp. 13. 50, 50, de and 49. The total insurance on freight 
was FL2L.670. 

The tuswrances on freight effeeted by the Messrs. Baring 
were not ouly inade for their own protection, but they were 
miade af the wastance and for the aecount of the owners of th vessel, 
wie were charged rial the premiims dnd were credited iwith the sums 
paid hy thr nnile ricrilers if hen thie lass “ curved. Seu Tessin 
of Thomas ©. Bariug. p 

It is therefore clear that all the insurances were ou freight, 
and were made for account of the owuers of the vessel 

The lezal proposition to be disposed of is) this: is the over 
Insurance on freight a Violation of the warra ity coutaimed in the 
policy? 

fhe warranty is in these words * Warrante | by the as 


sured tlasat not thore thin five th usiuel (jessiitrs Liistibaktiice, iti 


ole fs, ’ +} i ‘ : ; : ; i] j ff / tha, 
CUUCLLTEIY CERES Preorders rieeW eA TSis, ar She wreititer OF ¢ Clee " 
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Serie j ghia # , ‘a i siueils J 4s j ‘ OR ; ga ei ffi * ‘il ‘i ii ‘i Aer 
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MSUPAOTE inte So tn ait eresf during the continuance ot this 
prerd cs 


Phe poliey issued to Allen covered lis interest as owne of 
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the vessel: the Warranty prohibietd any other insuranee of that 
Interest, as well as ony other insurable interest ia said interest 

What is that *‘other insurable interest in said jouterest.” 
contemplated by the warranty, and to whieh its terms are ap 
plicable ¢ 

Can itbe any other than the interest resulting to the owner 
from tiie faet of ee nership, and the em ployme if of the vessel? 

Wiat other insurable interest can an owner have in his 
vessel than that of owuer, and that of carrier? “\hen his in 
ferest as owner is bnsiured, there remains no other trosurable in 
terest except “the beuetit derived by the ship owner trom the 


emplovinent of his ship. and this benefit is freight as detined 


by Lord Teaderton, in Flint vs. Flemying, 1B OX Ad. 4s. 

lis this cise Lord Penderton st) “Ttit be aw necessary in 
vredient in the Composition of tre rohit that there should be a 
ites COlLDpe tS anIOn }? iad hey tetie port scorn tee etpothes thie Leertper til 
awecriutng te shipownel fromusing his own hip toearry his own 
yammdis is not freight Put if the term freigit as used in the po 
wy of insurance import the beoetit derived from the employ 
tent of the ship, theu there has been a loss of tremght if : 
fre same thing tothe STL py Owners Viiefther he receives the tperrue 
hit for the use of his ship, DV a thoney payment from oue perss 


: 


who charters the whole ship. or trom Various persons Whe ye 


' 
Specife quantities of pews cu thearad. or [rom perscus Who pay 
himthe valueolhlis own wo owdeat th iin i very oe teliconed 
by their carriage in lis own ship L | bssuirer may fairiyvy oo 
sicher} th \ ae halitivtial V.bitit bs Oi ad hiilbso teri if i ‘ 
preriiey 
lhe righttofre;ght, savs Lord henvo resuits ib tiie 
I yrlit CHE CoW Lie rst pp, canecd at thee piaiutills fbi Titie Te ‘ \) 
they have no tnteres io freight famden Vs Ate ; ; 
ferm KR. 709. In the same case, Mr. Justice Ashh 
tliat an action to recover freight can « + be mainta 
‘ s@uptie tide to] GWMWOEeTSi te 


4 


Duer, in his work on Insurance, Section 42, says : 

* Tosuranee., in reference to the subjects thpeeon which the 
policy attaches are divided into insurance upon the ress? and 
jusurance upon the CaAnGo or goods. Its true that various i 
terests besides that of actual ow hership connected with or grow 
ing ont of these subjects, such us treight, profits, COMMIS TORS, 
ete., Inay be the subject of an dosurance and supply the measure 
ofthe indemnity to which the assured is entitled: but im a// 
eases, the vessel or eargo. or both, constitute the suhiect to which 


‘/ 


the risks a) thie poli ij disper ij apply aud from the LOSS of ‘i haeh thre 


elaan for ‘ivi jniele pinata hil inf sil) ane Jf ; 
So intimately united are the ship and the noni that Mr. 


Denecke recommends ° the insurance of ship and fieight potntly 


as ove indivisible risk in the same polley.” Beneeke, Ins. po, 

ln eome parts of the continent of hurope freight not earned 
cannot be insured. and for the sane reason that seamen’s waves 
are not insurable. °° By leaving the frenaght to be earned un 
covered, ihe tiesto bists stronger inducements to be 4 ier isauit iti 
the preservation of the ship and cnigo.’ 3S Kent's Com. |. 2.0. 

Mr. Lowndes, in his work on Marine Lusuranuee. SAYS: an 
greal part of thie Comlisiol Which Plitis through sortie branches 
of the English law of tnstranece, is occasioned by the want of a 
clear apprehension of the true relation between the ship. Or 


sidered tas Th SUT le c'f fi) PSsUPrinCce aor fi commodity iif \ iiue. iil ‘] 


her trerght. Phos can only be removed, DT think. bv rightly un 

derstanding what it iwthat constitutes the 4 bie of a shup \ 
a 

shinpodsmmere tnachine for earning treiehlts, and her value is 


represented by the present or capitalized value of her tnuture 


earnings, «i ideal to what she may eventu teteh for break M4 
i | ~ 1s t Ss oo Arinice i tthe elise af i ~}) }) sib Therar ly 
VW . aanr? sm fas Tree cot is | rie » tt pa Pridatle ste} i ~ t) 
rT iv « ientiv W ter Thee A hie Whai she w ecarnry cone That 
\ berg beat bie ory ‘ ak ote ty for Liye Ipeie ds 

course the ) ses where the may be mor 


dificult. The ship's value inthe market Is no more than a 
rough approximation to this result, made by a number of pret 
seus: forthe price aman will offer foraship in the market 
must at last be regulated by or find its maximum in the amount 
he expects to earn by employing: hes Phis bere so. it is evs 
dent that the freight which at any given moment aship is) en 
yaged In earning is a constituent part of the ships value at that 
moment, just as much as any of her future treights, 
| hits nilolht lend tis to the eoncelusion that toss netr rbot tes dei 
sure both ship nied freight, lov if the tresght is COIN Woprare al 
the ship's value, to Insure both would be to josure the whol 
und a part tow, 

Phers are, however, great practical conveniences in 
logy freight bv itsell. particularly because the earning « 
of the trerght: once contracted tor miay cde pretiel cn Coulingenene 


separate trom the ship: for dustanee. the ship may be lost f 


vet the tremght carried bry treussh prtuertil or the stiip rea bee 


cao 


saved and the freight lost, because the earge is lost bout then 
if the freight is tosured by itself, the fact Hrvei ter beer re 
pized that what remains of the ship wlue, affer exelud 
this freight, is a portion only « TS euitives Vialine 
Phe words “‘anyv other tusurable poterest in said interest he 
~ ewrninend j Vn Pristila ‘ bitlertess .* \ir iT 4 ¢. ‘ 
in Boehin vs Bell. s mh. Lob. us » tee eonfmoded wicl 
caty atescrltrte prichestecsanp tel britepest . ' pipecre . [tie 
i ~ eal | a thre a! _ ite ' ‘¢ Tiie j 4 H 
-liniuthee lie her treed the bet stich | peevray Teo OF } 1 fie 
poerl ey qari it ~uPicient | by | j i ‘ qeeT 
| rel } 7. sible ‘ i ‘ ‘ ' ' ' «lf 
tere Was, Utiless If Ww is - | ty of 
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t) 
the right to insure, does not necessarily imply property in the 
subject of insurance.’ 
In this case the assured warrants the insurer against any 


other insurance to cover this or any other insurable interest in 


said interest.’ The terms **this interest” manifestly apply to 


the right of property of the assured in the vessel; the terms 
‘any other insurable interest in said interest” manifestly mean, 
any other right derivable out of some contract about the property. 

As the Court has decided the case on the evidence adduced, 
I have refrained from discussing the question of practice 
whether since the Act of IS75 new testimony can be taken after 
an appeal in admiralty in this Court? | presume if that ques- 
tion is a serious one, the Court will allow further argument. 

Respectfully submitted, 
THOS. J. SEMMES, 


(Of Counsel for Petitioner. 


[ hereby certify, that in my opinion the foregoing applica- 
tion for a re-hearing is well founded in law. 
THOS. J. SEMMES. 
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Seventh This respons hit ey lie Ves threat the avermenhts Col- 
tained in the tenth paragraph of the petition are true 

Righth. This respondent shows to the court that questions exist 
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Apri. 2, 1872. 
J. J. Shryock, president. 
G. B. Delamater, W. Reynolds, Henry Rawle, M. Thorp, A. I. 
Allen, directors. 
G. H. Mekibben, seer larpy & treasurer 


Manon 3, S75. 
James b. Hodgkin, president & treasurer. 
k. bE. O'Brien, Thos. Warnock, W. 5. Shattuck, directors 
J. H. Dynes, secretary. 
Jno. P. Warner, J. D. Barton. 
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Your respondent is also advised by counsel and believes that it is 


necessary, in order to protect its rights as a subsequent lien creditor, 


to have a decree of a court of competent jurisdiction to determine 
the amount of bonds due and unpaid which are secured by said 
first mortgage before any sale of the property 1s made 

The respondent would therefore pray that vour honorable court 
will refuse the praver of the petition of Henry Rawle, trustee as 
aforesaid, and permit the property of the defendant company to by 
sold only under the decree of a court of competent jurisdiction to 
determine the various questions im controversy heretubetore men- 
tioned. : 
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Twenty-third. That there is manifest error in the record and pro- 
ceediigs aforesaid in each and all the findings, orders, and decrees 
as to the payment of the purchased price at which said properties 
might be sold, especially in fixing the per cent. of the several bonds 
which might be received in payment of the purchased price and in 
making the same provisional only, 

‘Twenty-fourth. That by the record aforesaid it appears that the 
findings, orders, and decrees aforesaid given were given for the said 
John M. Shedd, trustee, and the said Henry Liawle, trustee, whereas, 
by the law of the land, the said orders ania decrees ought to have 
been given for appellants as praved for in their cross-petition ; and 
the appellants aforesaid pray that each and all the aforesaid tind- 
Ings, orders, and decrees may be reversed, annulled, and all together 
held for nothing, and that they may be restored to all things which 
they bave lost there by 
ROBT B. MURRAY asp 
JOHN DALZELL, 
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[endorsed :] October term, ISS6. Case No. 1517. In United 
States Supreme Court. John M. Shedd, trustee, vs. Shenango and 
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lants, First National Bank of Cleveland ef ef. R. B. Murray, John 
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APPELLANTS’ STATEMENT OF FACTS 


April oth. 1567, the name was changed to the Shenango 
& Allegheny Railroad Company, and authority was given 
‘to commence the construction of their railroad within 
two miles of South Greenville, in Mercer county, and to 


terminite the same at or near the mouth ot Bear Creek, in 


sutler COUNTY re 


In March. 1869, the Directors of the Company author- 
ized an issue of bonds to an amount not exceeding in the 


aggregate the sum ot one million ( 1,000,000 ) dollars, 
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‘upon that portion of the road, now construc 
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constructed, between the western terminus thereol, at its 
junction with the Ene & Pittsburgh Railroad in West 
Salem township, Mercer county, and a point in Butles 
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terminus, to be secured by a mortgage to Llenrv Rawle. 
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the said railroad to him as Trustee of the first mortgage 
bondholders. Both the Receiver and the Railroad Com- 
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pany resisted this application. Amongst other things the 
Receiver set out ** that questions eNist as to the respective 
priorities of the bondholders secured by the mortgage ot 
April 1, 186g; that othe questions of priority, such as these 
relating to the expenses of this cause and other charges, may 
arise, and thatit will be highly inexpedient to make any 
order of sale of the property covered by the mortgaye 
until the exact extent of satd encumbrances and charges be 
determined, and the order of priority of satd liens ascer- 
fained. Until such matters are delermincd, t would not 
he posstble for encumbrancers to know how to protect ther : 
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respechve wnlerests al said sale, and lhe uncertainty thus 
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to know precisely what property would be acquired by 
them, or what liens, if any, might exist upon the same in 
their hands.’ This bill turther set out the issue ot Re- 
ceiver s certith atles, and the existence ot claims Upon the 
part ot the Receiver as to costs, charges and expenses. 
It then went on. to pray that an accounting might be had 
of the amount of bonds outstanding and secured by the 
first mortgage: that a similar accounting should be had as 
lo the amounts due LEpOor bonds secured by the second 


recited mortyvage executed to Henry Rawle: and a similar 
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accounting as to the amount due upon Receivers’ certiti- 
Cates, and lor Costs, charges ana allowances lo the 
Re ever: and that tae? CU PON the mortyvaged Hremises 


should be sold una rthe direction of thi Cy turt, and proper 
distribution made. 
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land, et. Re claiming to be holders of bonds se«¢ ured hy 
the second recited mortgage, presented a petition asking 
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leave was granted. 
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To adapt the language of this courtin that case to thr 


’ ° ™ y 1 : 

‘ACTS OF this case, We Mav say : ly the appellants have to 
tf qui tiv bys Without any inmtormation as to what then 
_ a dh : ¢ | , , } 1) | . < } 
rigiis are TM The Properly for satie, feuiiecd mM (yu StIOTL «nc 
, , ** . . ** :. © 
denied as thev are). until the equittes of all lrenholders 
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are determined. thev mav be ruined betore they can aval 
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themselves (>! their righ lt) appeal, 


, 


It the court should tionally tind that the appellants are 
entitled to their w hole clam, and that the Rawle bond- 
holders are entitled to not halt of theirs, and nn) the mean- 
time the Property has passed io a purchases at a sale, 
Whe re’ cb Popo llanmts piivVe*® SUA ly mh Udiee rtain Interest ais to cle - 
prive them of the rights of bidders, how would their suc- 
cess benetit them: °* It would be a VICLOrY barren of re- 


Mav we not say, stl quoting the language of this court 
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SOM UrIOUS TO Lie PIhts Of Parliies HUG AaANnL, Would NCCces- 


sarily result, bas never received the sanction of this Court. 


. , 
nnical sense ot 


errorin tinding the amount of interest, or in) the court 
below having omitted to carry out the entire mandate of 
the Supreme Court, may appeal. 

It was a tinal decree. | 
property im question, 

‘The principle rs thre scare . i declared it Railroad 
Cio, ‘. Bradlevs, 7 Wall f° viere a decree ordes ne an 
Injunction, previously granted to restram a sale under a 
deed of trust, to lye dissolve di, «hf ci qilres lng a salie’ UACCOTC- 


me to the deed of trust, and the Dritngrinngy cl the prececds 


; e § ; " 
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Mtoe court, Was held te De a tinal decree, 
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trustees to sell under the trust. Lhe cdheeree mreani nol have 
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Attempts have been made to shake the authority ot 
Forgay vs. Conrad. It was said in Bebee vs. Russell, 19 
Howard 287: ** In Forgay’s case it (the question of the 
tinalty ot the decree ) Was made Upon the decree viven hy 
the court below, and it was adjudged by this court to be 
tinal to give this court jurisdiction of it. But it was so, 
upon the ground that the whole merits of the controversy 
between the parties had been determined, (hat execution 
had been awarded, and that the case had been reterred to 
the Master mereiy tor the purpose ot adjusting the ac- 
counts. ‘The tact is. (Ae orde of the couré m that Case fo) 
referring it toa Master was peculiar,” &¢. 

Upon this decision counsel tor the motion to dismiss 
place great stress. bout thers overlook the tact that this 
court has since said, in Thomson vs. Dean, 7 Wall 345 
340: ** Teas insisted that this court has held that no decree 
which does nel completely dispose ot the whole cause Is 
final, and that this decree, though disposing completely of 


: 


] + ‘ . 

the controversy as to the ownership Or the ston a is hot 
. ' * , iain rene : . : 
tinal because Mm directs Certain accounts to De taken. It ~ 
true that this court has always desired that appeals be 


taken only trom decrees Which are not onlv tinal but cosz- 


, . ; , 
plete, and has, upon one occasion at least, directed the at- 
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\s in Forgay vs. Conrad, so in Thomson vs. Dean. a 


" 
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decree Was mide authorizing UT) TTP change ol the 
, : , , 
utle of the property, dat the equities of the parties were 


; t , 
Post poucad fa Sulnire Lecision diel feciver 
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Phe Glecrees IT baothy Cises We're eid’ ton Dre Tithai for tle 


Purposes cl appeal... 


\ppeals rao decrees ‘>| sithe inal ul 


sequent EPP OLES 
rom decrees of distribution are of breque mt eccurrevce 
im both State and Federal oractice, and this court has said 


. ‘ 


in Dlossom vs. Rathroad Co. 1 Wall O57 


Ine outot the decree which was being carried into etlect, 
; ’ ,* Pa ' : : 

hey chp pve would le. it has never decided that mm no case 

arising? atter a decree Wiilehr iS nab oniy mn thre se T}S« ‘ ct) 

ld 1] +? ’ } ® ‘t | H ‘ eh . , } , 
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trom an order of the court. however it might affect im- 
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Bostwick VS. Brinckerhotl, 106 U. S. Tr simply decides 
that a judgment awarding a new trial is not a final judg- 
ment. It seems a great wonder that any lawver ever 


could have Suppose ad it was. 


In Grant vs. Phoenix Ins. Co.. id. 429. no sale ot the 
premises WilS ordered. ()} COLTS¢ the decree was not 


tinal. 


St. L. &l. M. & S. R. R. Co. vs. Southern Ex. Co., 108 
U.S. 124, was a proceeding to prevent a railroad company, 
by injunction, trom discriminating between express Carriers, 
The injunction was granted, with leave to the injured 
party to invoke the courts aid thereatter against exorbi- 
tant charges. The decree ended the cause ot litigation, 
and was theretore timal. | 


The assertion is made with contidence that not a single 
case can be found In the Federal Reports where the title of 
the mortyvagvor, or of a mortyageec, (there being A conthict 
of claims between mortygagees), has been decreed to imme- 
diate divesture by sale, where (whether accounts were to 
be thereatter settled or not) the decree of sale has not been 


held to by 


ea tinal decree tor the POULT prerse s OO] Up peal. 
And so we argue that the decree appealed trom is tinal 


as to our rights, so far as to give us a hearing upon tts 


: ee 
merits in this court. 


27 


which the, prav, ¢. ¢., a Sale in such mode as shall advis 
them ot their interest in the property. as compared witl 


other interests. This they had a right to have 


* Where a nyht of priority is in dispute, tought te 
settled betore <l sulle, ser that the py.tl | 
4 umbrance can bid Lipo thas Property up to the amount «of 


his claim. formes on} Railroad ~TweCUPrillIes., Sec. eve 


“A court of equity Will im ne imstance ¢ Ypose for sade an 
Interest capable ot bye me reduced toa certamnty ~§ WirerTe ANN 
doubt exists as to its character and « 
‘Trustee. VS. co s. Canal W Iron ey q*t ai , § +e ¥ iw 


Journal 127 (per Emmons, Ci. J.) 


oA party holding a turst mcumbrance on Property about 


to bye brought les Scile ought Tie | Tey TG et Pyrive a cit Tise* ¥ cf] 
ot bidding on the property up to the amount of his claim 
theretore, When his myght of prorty i in dispute, t ought 


to be settled betore the sale. (C‘ampbell vs. Tevas & N. 
O. R. R. Co., 2 Woods’ Cir. Ct. 264 


Moreover, the praver by the appellants tor a sale is ne 


absolute. It was made with a beliet in the correct: ot 
the principles just cited, and is conditional upeor 
finding by the court of the tacts necessary to justily i 
sible’, Phe prayed IN Jeol iti «fe t4hid vii’. fey if ri ° 
ment of bonds Outstand Byer ate Cea lie ot Aona fade | 

ers for value. for a acelerminas 1 tial Areas 
for a sal lt is met ten pl of this ac 

no. of this asce preven { the Jewitiona wel Chane 

fliecir extent, af Jor a Lie abi ¢ Ate Csiieadivs fy 
if It certainiv can not ix ( Hv p 
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«illé ral Paue i] ' 


ete? 


This proposition seems too plain to admit of argument. 
The logic of the argument that the appellants’ praver tor 
a sale ata particular time, and in a particular way, pre- 
cludes them trom an appeal trom any kind of an order of 
sale, would put the appellants In the position of being 
remediless as against the most absolute sacritice ot then 


rights. 


And this brings us to the examination of the decree 
made cis ai final lee (ce trom another point ot view, 


i What 1S Indispensable 11) such al decree fy (for sale on 
foreclosure ) ‘° 1s. that there should be declared the fact, 
nature and extent ot the detault which constituted the 
breach ot the condition ot the mortgage, and which justi- 
tied the complainant in tiling his bill to toreclose it, and the 
amount due on account thereof, which, with any turthes 
sums subsequently accruing and having become due, ac- 
cording to the terms of the SeCUrITA , the morteragor Is re- 
quired to pay, within a reasonable time, to be tixed by the 


court, and which, if mot paid, a sale ot the mortgaged 


premises ts directed. Thists that tinal decree ot toreclos- 
ure and sale, which determines and tirxes the rights of the 
parties, and trom whi h, on that account, an appeal lies. 


Ch. & Vinc. R. R. Co. vs. Fosdick. 1:08 U. 8S. 70. 


low does the decree appealed trom ditfer trom a tinal 


decree as TAUS Germ d - 


1} lhe haict of detault 
(2) Phe nature of the detault 
,) Phe extent of the detault which constituted the 
breach of the condition ot the Rawle mortgag: pp 
P3438) 
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ie * imy\ i rif { i . "4 ~ # iite*y Ys 
erLatie \ . .\ ii?s ‘ t | 


lound, as the eroutid ofa decree «ol 


Dut we reserve the rrehit te prqannys an 


our figures are right, our present tind. 


had 


sale shall have ay at} made ana title ci] 


‘* Tt is obvious that the fimadiing nt 
non-payment ol Whiteh. according la) 


CTee, the morteracre ci prrerpye cow is aren 


foundation of the right of the morly 


ceed, and a substantial error am that 


peal, ciliate all subse GuChl PVoceCedny 


ble error in the amount of acperse 


mav be cured by a remitiilur, 1 ort 
as itis an illegal exaction, made as 
serving the nmghts of the mortyageos 

executed, depriving him wrongtully « 
itself through all subsequent stages 
right to redeem ts a favorite + quits, 

AWAY, EXCEPL UPON a str CoMmMplicanm 
Cessary to clive ma 8s, I}; ley ‘ss, \\ 

Shillaber vs. Robinson, o7 Ll. S. OS 
burn, 8 Wall. 3aS. a decree of stric 
contained no hinciing either of the tac 
rerere c rrictet byte CiFde SS, ATIC Crave’ ie li ryhe 
or redeem, Was reversed on ose 


s taken fp 
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the amount due on account thereot, for the PUPrpPaoses ot if 


sale, but only prozveszonal/y, and not for the pur poses of an 
appeal. 


We submit that the decree can avail only as an absolute 


decree, and must be regarded either as one thing or as 
another. itis either tinal, containing all the requisites ot 
a tinal decree, or it fails to find with accuracy and exact- 
ness the amount due, which is the toundation ot the right 


of the mortgager to proceed turther. 


In either event an appeal is well taken. 


‘ 


' 


| ie 3s appeal was not taken tor the purpose ot delay. 


Presumably, of course it was not. This presumption 
counsel tor the motion suggest is rebutted 
7 . ‘ ‘i . 
(1) Because twenty-two davs intervened between the 


entry Ol the cdle« ree and the allowance cot the appeal . 
(2) Because no notice was served on therm ot the 1n- 


. , . ! 
tention to apply tor the allowance of an appeal; 


a 


(3) Because their chents are ereditors of the railroad 


} 


company to a great amount, and the appellants only to a 


Small amount 


’ , 
ae | ne time Consumed pv veen the date ot the decres 
and the allowance of appeal was nota verv lengthy period, 


. . " > , 5 
within which Counsel, separated trom each other and trom 


‘ » * ’ , ’ a7 
their chents, (thev iikewilse separated Dv comparative !\ 
, , , 
, ‘ ; ‘ spa? si? « * 
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‘Trustee, to have the radlroad Liirhead ove ter toirm, thi Coury 
below said (p. 16g): °° \ bill is now pending in this court, 
tiled ly, the ‘Trustee itl the Se" 4 Ona morterace, }! ‘UN atbeF lel 
a foreclosure of that mortage, /’ po acnduienls of 
that Ill, and a vigerons prosecution of tt to a VINA 
HEARING, and a conporning sale ot all the Property or tlie 
COMTMP Ath \ under both mMmaoreraces, Will me move all oby CLCTsS 


, 


to a sale 


Almost avear atter this time, on Lidve 12. 1600. I< iwoe. 


Trustee, filed his cross by | : ne WITTIt) SZ Lays thie re latter 


the “Trustees yor ently TreoVeral fer therty to sell, wit tit 
having had a single maternal question of fact, many of 
which were mn dispute, determined, or any mquiry mac 


, , 
as to the reiative metts of the parties In the supbject muttes 


' ’ 
of the saie. 


Measured by the standard of thi trustees, appellants 


. . aT , : 
have acted, we submit, With cCommenadahbir Prreorea prt ene . 
ee | t7vorens prose nlion lo Rnal Rhearme, cot tive lDdewer- 
1? ’ + " 
eatin bill, Wetla hhiaave qaiisposed of ever questi r) or five 
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case within the limit of the vear s idleness om the part of 
thy triumsten ~ 

} No tormal notice w Ud uot yu i! 

‘ | , ' 
breil iT) ip>[y ; VN ¢ thati t LA? t} ; ? I . 
atthe time the Gecree Ww we} read 

] , . + + ¥ 

. 2 W, cle m\ if ' 1) be e*e ‘ P 
Lihat Cisim, ane ae ttf ' , ’ 
Le) ‘ aa ar ‘ erties ‘ ‘ 
7 ‘ " ‘ 
bhai Lite is sit 

| ‘ i \ -.. I 
ryrv se’ ij ‘ ' ' 
, 
i Tid € eal t4 . Ke . * 
il ‘ ve 
ly vit " ; ' + . : | f . ; 


tO othe questiol 


, 


; 


Counsel for appellees say (p. 23 ot their argument): 

* The sole question, then, in dispute between the appel- 
lants and the appellees, SQ rar as this appeal Is CCOTaA erned, 
Is, Was the decree of the’ court below, mn ordering the sale 
tor January 25, 1887, defore passing upon tinding the 
amount of bonds outstanding, and aiso the extent of the 


hen otf each mortvage, erroneous? 


Whether that be the om/) question or not, it is at least 


t+ 


one ot thre que stions in dispute. and it is so tar vital. as to 


be decisive 2) Ge GT Present CONMUFOVETSY, 


: +] ’ , ‘ ' ‘ >. i» . 
finding Of the amount due. for non-payment of which, ac- 


Ccoraing to the decree, the mortyvaved pPraperty 1s ordered 
, ‘ 5 . 7 . ] . , € . 
(> De Sold. ww fhe foundation of the j ight on the mortgage ; purthe 7" 


, ‘ / ’ : . 
to proceed, anda gibastantial erro fii fhiett finding must, on appeal, 
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parties having the entire benencial interest, and cont 


anoavermcnt of the precise MMOH f lhe morlgadLy 


then Lue. The 


have tollowed if i! had byere 1) 
sale, instead of a str 


fatal, Where a larger amount 


te bye paid, cis Where 


is due. 
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the record it 1s apparent 
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It exposes property in which the appellants are inter- 
ested to a sale in advance of a determination of the rights 
of conflicting lienholders thereto, and the extent of the 
liens thereon. ; 

It is based on a finding of facts which are in dispute, 
and on which no evidence has been given. 


[It is contradictory in its terms. 


JOHN DALZELL. 
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LRGUWENT OF KR. BRB. MURRAY, ONE OF THE SOLICITORS FoR ap. 
PELLANTS OS THE WOTTON FILED BY APPELLEES To Dts. 
Wiss THE APPEAL WADE TN THIS CASP, 
STATEMENT OF FACTS 
The appellees ask to have this cause dismiss 
, it obp epee pere arm «(Cf ’ bi ‘Ths i ‘ai ‘ 
y cause thev sav. that it is met suelo final ree’ as 
contemplated by Nl et ee (fi? ce] I | Tt fi [ ti] 
é Lites sSLiites, anil ols Iti. thiat T = rly ine riry jal if 


terlocutors At rere 


» 
; Onan exninination of the motions tiled, price Oy] snal 
| the deeree entered, page 126 of the printed Reeord, the 
Court will tind. that the deeree, frome. hich thier super nf} Was 
| taken was entered upon, the motion filed by each of the ap- 
pellees, askine for a decrec of forcclosure of the deed of 
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him given in the deed, of trust, to sell the property of 
the Defendant Company, 


No evidence was offered by cither of the parties and 
7 the hothon Wiis hese Lp red the tiles of the q*eh ai 6 ehorlbe’ gas 


appears by the entire record. 


The Court will see on prtore 124. that just previous te 
| the tirst tinding. that the wording of the deeree is as fol- 
lows: | 
| “And the Court having eonsidered the premises. de 
) now order, adjudge and deeree as follows 2” | 
| “(Ist.) >) Then follows a description of the property, 
| andin the second paragraph on page B82 oof the record. 
the Court orders, adjudges and decrees °That under thy 
| tertus of said morte ve, th a Wl Shenanwo and Adle- 
whany Railroad Company did grant, bargain, sell and 
COMVEN a al tranfer unte the - Pheer Rawle. Prus- 
Tan ' r . ' tuned singular the « t ~ Ral 
road, extending from its wester < the junetio 
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No. lel. October Term. ISSG. 


The First National Bank, of Cleveland, Ohio: The Mahoning 
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Bank, of Greenville, Pennsylvania, and 
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Trustee, the said Shedd, Trustee, should he allowed Te proceed 
and sell said property. (5) The said Rawle and the said Shedd, 
as special Commissioners, should be allowed to proceed and 
sell the property under order of Court, because the same is per 
ishable—encumbered with liens—-concerning the extent of which 
there are disputes, and because the property isn POSSESSION cyt 
the Reeeiver of the Court, and the Railroad Company is ut 
terly insolvent. 


STATEMENT OF FACTS. 


REFERENCES ARE TO PAGES OF THE PRINTED RECORD. 


The Shenango and Allegheny Railroad Company is a cor 
poration of the State of Pennsvivania, organized under an vet 
of the (renera! Assembly ct siti State, entitled “An act ton 
corporate the Bear Creek Railroad Company.” approved March 
Yd. Ts65. and the various supplements thereto. The name oft 
the Bear Creek Railroad Company was by authority of law 
changed to that of the Shenango and Allegheny Railroad Com 
pretrss The TIFT line of road us constructed extends trom 


Grreenville, in) Mereer county, Penusvivania, to Hillwards. in 


Butler county, Pennsvivania. a distance of about forty-seven 
nities It has Varies sidings area branches “nd some rolling 
stock. [1 the vear bse, the railroad COPED MALTEN bemu lawtulls 
authorized sir tao (les, race ana delive rea ic. henry Rawle. Trus 
tec, a mortgage dated April lst. Psetcthe extent of the lien of 
which Is in) dispute), Tor SOCHUrO puaavVinent cyt broods cif the siti 
Company, maturing April ist, DSstoand aggregating in amount 
One mulliion dollars, dated April 1. Pseo. with semiannual cou 


proms for the pavinent of interest at the rafe of seven per cent 
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Statement of buets 

July, esi. and aggregating in amount One million dollars, with 
semi-annual COL pons attached for the paVenent of interest iy 
January and July. at the rate of seven per cent per annum 
This mortgage was executed and delivered and recorded in the 
Recorder's ottice iif the prayer Corlinities 1Sa4 | tder ths 
Inortyaye, in the yeur Isva. there were issued bonds “ayure 
yating in amount Two hundred thousand dollars, all of whiel 
are still outstanding, and the Company subsequently issued t 
the kirst National hank ot kre epee thee cot hve at prpre atits ff 
this case, bonds aggregating in amount One luemdred and = 

enty-five thousand dollars OS 175.000). which the said appellant 
hold as collateral security for debts as hereinaster stated reer 
Various Causes this railroad COPPER DATE becume im PSS84. and mow 
Is, utterly Insolvent, nied this is admitted hy all part aes tes Thy 

litivation Cd) the both ay af Maret. iss4, ( hart - |. Young 
and TH. W. Tyler, stockholders and creditors, tiled a trll in the 
Cirenit Court of the United States tor the Western Distriet ot 
Pennsvivania to No. LT. May term. DSs4. in equity. asking fo 
the ap poritimient of a receiver Page 14] Cdr the sare clay 
Thomas P. Fowler was appemnted recerver and took prossessioy 
of alland singular the assets. real and personal of) the sare 
COMPANY, ania his ever sires TRILALINi Gh IT) poe em erm tee) thieracd 
(dn the Ist dav of Mav. Iss4. in the same Conrt toa Neo vi Mas 
term, ISS84, in equity, John TH. Devereaux, as trustee, filed by 


bill iv erputs “uyainst the Shenango and Allegherns ie Tre epae 


Company, praving fora foreclosure of the Devereaux nreortgnge 

and alleging that mounterest whatever had been pra (] oom An ' 
the outstanding bonds under the said mortgage sinee the first 
day yf sdanuary. psy. ane T] at flere naire aontetanais 4; reecle 

stile mortyvaye, beormels arrcunen vyinthe ayyregate 7 | forever Prune 

dred and seventy-five thousand dellars Page ¢ 
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whole million dollars of bonds were still outstanding and un 
paid: that semi-annual Coupons for the payment of interest, be 
vinnihg on the Ist dav of October, Dss4. and those subsequently 
aceruing, the Company had wholly neglected and refused te 
pave that at that date (April 6th, Tsso.) there wis overdue and 
Unpaid ot terest alone on the first niortvagve Sevents thousand 
dollars oS 7 ,Q0005 reciting the terns of the mortgage which au 
thorized the trustees ona detauit in prea Nba it of an interest forthe 
preriernd of SIX Donths. to either enter Liprenni and take Possession 

rtvoor at fa How tosell the said properts with 
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which differed from the first amended bill as tiled, chiethy in 
two particulars : 

# lt rave au detailed desc riptien cof thie Property, real ane 
personal, of the Shenango and Allegheny Railroad Conmipans 

, Ta praved for leuve to execute the power of sule 
under the Devereaux-Shedd mortgage. On the same dav, June 
IY. ISs6é. Henry Rawle. Trustee. tiled an answer to the 
second amended bill of Shedd. Trustee Rawle alse filed a 
cross bill page G4) setting forth substantially the execution ane 
delivers ce beian Ds the Shenangwe ana d Newhens Railroad (iu : 
in April, IS6o. of ifs mortgayve pon its property, real und pret 
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sale of the property of the Shenango and Allegheny Railroad 
Co. covered by the Rawle mortgage and the Shedd Devereaun 
mortgage, it being admitted by all parties that all the properts 
of the Detendant Compan Wits Cover 7 ty eoliee oor the other ivf 
these mortgages. This motion was heard at great length inthe 
Court below: all the records. affidavits receiver's reports, ete, 
in the case at No 17 Mav Term. Isso. in which the receiver 


Was appointed, Dery offered. heared nna cobsiderced thy the 


Chourt, The consideration of ull the Receive rs 
reports A Te the COMP RUPATIVG cooreed ition of Tlie 
Shenageo — ane Atleghens Peetilretel  Cconnpeanis on Mareh 
1D. ISs4. and June So. PSse. showed the tollowiny results: In 


eluding The capital stock: the total indebtedness of the Shennan 


vo and Nileghenyv Rathroad Company on Marek To. Dss4. 
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[In order that it may be reviewed here the deeree of the 
(C'ourt below wa th. questions in disput hetireen the Apy lhisyt 
and th Appellers niust be final, 

The Appellants are: The First) National Bank of Cleve 
land: The Second National Bank of Erie: The First Nationa! 
Bank of Greenville: The Mahoning National Bank of Youngs 
town: Wick Brothers & Co... and T. Il. Wells 

llowever tinct the decree mitolit be on some points uvaitst 
The Shenango and Allegheny Railroad Company is immaterial, 
because that party does not appeal! 

ly W hitnes vs. the Bank of the U.S... 15 Peters, 15. this 
Court held 

‘No party fo oa decree can bv the ygweneral principles ef 
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H. A. CARPER, JAILER, &C., VS. RICHARD L. FITZGERALD zi 


the petitioner is detained and the facts whiea caused his arrest and 
lnprisonment. 

These allegations of the petition are not traversed or denied and 
must be taken as true. Taking them to be true, it fu : 
we think, that the petitioner is held in violation of the Co 
of the L nite i States The cause must bi Cols read, the re —Peotiedbetil 
hot di nving the allegations of thie ‘i. tition. as il thio shiiecnre hiie'ts 
were In the return and that the return itself stated that thr paarty 
Wiis held for the reasotlis and uricde r thi cireumstanees alls ig 
well in the petition as in the return proper 

We have concluded to determine this case immediately without 
further consideration that it may pre if thie Virginia authorities so 

determine, to the Supreme Court at onee that an early ad: 
Zt) cision of that tribunal may prevent further illegal arrests of 
it like character if this ease should be decided so to ty 

In ke Parte Rovall, 107 U.S, 251, the Supreme Court sav that 
while the circuit court has the power to do so and may dischargs 
the accused in advance of his trial, it is not bound to do so in every 


case; but inthis case if the party be not discharged tmimediate 
the damage to hom wil] be Vi r\ wreat, fT not Pre] rial ae \\ | 
lose his whole vear’s business & his rivals in trade w rreolart 


him in the good will of his customers 
We think the party should be discharged, and an order will be 


made according|y. 
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December, 1886, he tendered to Samuel C. Greenhow, treasurer of 


the citv of Richmond, S90 in coupons cut trom bonds of the State, 


issued under the tunding act of TS7l,and S11 50 in lawtul money 


otf the United States. and demanded of him a certificate in writing 


that he bisacd deposited the COUPOTSs ania Thigahie’\V with bite for thie peur. 
Prose ot oletsan nye i lie i*tise’ To aed] 4 nonids by sample ith the State co] 
Virginia for Austin, Balds & Co. That the treasurer retused to re- 
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exercise the power of issuing the writ of Aabeas corpus in any part 
of the United States where he happens to be,” and it was under the 
authority of this decision that the honorable circuit judge made the 
writ returnable in the city of Baltimore, where he then * happened 
to be.” It is true the city of Baltimore is in the Fourth circuit, ’ 
but the circumstances of the case are ditherent from one in which 
the writ is directed to a marshal of the United States. 

In this case the writ was directed to an ofhicer of the State of 
Virginia, whose authority to detain the prisoner under the mittimus 
ceased when he went beyond the limits of the State. 

It may, and doubtless will, be answered that the writ was a sufh- 
cient warrant for the detention of the prisoner, and fully protected 
the othcer, but this is by no means clear. There is ulways il judge 
otf the United States present in the State, with full authority to 
grant the writ and discharge the prisoner in a proper case, and there 
can be no reason whi application should not be made to this judge, 


Without the expense and trouble of taking the prisoner beyond the 
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were In the return and that the return itselt stated that the party 


was held for the reasons and under the circumstances alleged, as 
well in the petition as in the return proper.” 

Section 760 of the Revised Statutes provides that ** the petitioner 
or the party linprisoned or restrained riba deny anh of the tacts set 
forth in the return, or may allege any other facts that may be mate- 
rial in the case. Said denials or allegations shall be under oath. 
The return and all suggestions made against it may be amended, by 
leave of the court, or justice or judge, betore or after the same are 
filed, so that thereby the material facts ray be ascertained,” 

The petitioner chose to demur to the return of the jailer, and did 
not deny them or allege any other tucts in Opposition thereto It 
would Sec useless toarvue to this court the « thect or the demurrer 
to the return. The demurrer certainly admitted the tacts set forth 
in the return, and an issue of law was thereupon joined as to thet 
sufficiency to warrant the imprisonment and further detention of 


the prison ? Loves and wite vs. Morris, 7 Black, p. 55% W at 
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cedent, in the absence ot anything else, should iro tur toward 
proving it to be erroneous. The admission of any evidence what- 
ever to contradict the tacts recited in the return, was fora long time 
a mooted question in the English courts, and it was only after much 
argument and in cases where great hardship would ensue, that evi- 
dence of this character was finally allowed, the party being generally 
left to his action tora talse return. Hurd on Habeas Corpus, p. 
263, et seq., and cases cited. 

It was evidently the intention of Congress in enacting section 
760 of the Revised Statutes to make plain the right of the petitioner 
to deny the return, and allege other tacts in Opposition thereto, 
Which was uncertain under the common law practice. but it never 
could have been the intention to establish an entirely new and un 
heard of practice, under which it should become the duty of the 
person to Whom the writ of fabeas corpus Was directed, to traverse 
the averments otf the yo tition in the return. That neo such construe- 
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This court said: “It is clear that, it the local statute under which 
Royall Was indicted be repugnant to the constitution, the prose cu 
tion against him has nothing upon which to rest, and the entire 
proceeding against him is a nullitv.””. Thus showing that the right 
to a discharge depended upon the statute being unconstitutional, 

The court aflirmed the judgment of the circuit court refusing the 
writ, prot the vyround that the eourt Was not b siarned to oun the 
Writ at once, even where the statute is repugnant to the coustitut ot 
the United States. 

The court, atter discussing cases of urgency in which it would be 
Necessary tor the courts of the United States to aet Promipriyv, Save 
* The present causes Involve neo suel mislileratilons Nor do hierar 
circumstances, as detailed in the pretitics sUgyrest anv reis vii 
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under which thie appellant I> bred teal The ll iif eourt Wis thot 


at liberty, under the circumstances disclosed, to presume that the 
decision of the State court would be otherwise than is rm juired by 
the fundamental law of the learned, mr TPaal t would binrewura tine 
settled principles of constitutional law announced ty this court 
upon Which is clearly conferred the power to decide ultimately and 
finally all cases arising under the constitution and laws of the United 
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The cireuit judge, in his opinion filed upon the hearing of this 
case, said: “In ex parte Royall, 17 U.S 
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The question squarely presented tor the decision of the court 
ander the present haw is. Whether the act directing the othcer to 


receive the coupons and withhold the license until they are verified 
violates any rl 
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rreephow., supra, this court, to the same eftect, 
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The officer is proceeding to collect a valid tax by distress. Con- 
Polis are tendered in pavinent, The othcer siuys | cannot receive 
them, tor I am forbidden to do so by a law of the State. The tax- 
payer replies: * The State has passed no such law, tor it cannot, 
and what it cannot do, it certainly, in contemplation of law, has 
not done.” Here is the vital point in the decision; upon this prin- 
ciple the authority of the case must stand or tall. 

Why is it not alaw ot Virginia? Itisalaw directly athecting her 
Interest, and to ans suit, to declare it unconstitutional, she is a neces- 
sary party. Then where is her judge’ Who ts to try whether it 
Isa law ? Why Is she not supreme In this matter’ Who can im- 
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plead her? Contessedly she is deeply, directly, vitally interested. 
Her power to collect taxes and control her revenue is involved. 
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The framers of the amendment never contemplated that th 
courts of the United States would assert a control over the othecers 
of the State which would nullify the amendment, and subject thi 

State to the jurisdiction which its object was to deteat. 
Dy this mode of reasoning, carried to its fullest extent, evers 
otheer in the commonwealth, Prootn the rovernor down, Thea be 1th) 

~ prisoned, and with the whole government gone, this tangible beng 


the State—would not be interfered with. but exist. with al! its 
functions intact. 
A bill is now pending in the circuit court for an Injunetion tor 
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the language of the dissenting opinion, *to say otherwise, ts to talk 
only for ettect, without regard to the truth of things.” 

In ex parte Virginia, 100 U.S. 530, which was an application for 
discharge frou a Pros ention under the act otf Congress passed pur 
saunt to the L4th clini nalmment, if i Came hecessary ta Support the 
reasoning ot the core My Ua pressing pron the act ot the otheer 


which Wiis itl Oui itl hy VIE miaintamecd thie character of a repre- 
sentative of the State. Mr. Justice Strong, delivering the opinion 
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at the nominal value, and would redeem it or receive it in payment 
of taxes only at its Intrinsic value. Dante describes him as a matig- 
nant plant, a modern pilate, and when the poet has in the paradise 
il VISION ot those books where the riisdeeds of ten are Written 
down for the judgment, he is reminded of the evil the man on the 
Seme had done in falsifying the coin—false qiando la moneta, A 
modern publicist, ti recounting thie Chiuneves in) the stundards iy] 
coinage in different conntries, and the adulterate currency circulated 
from time to time, under stress of necessity, or more frequently be 
cause of profligate and unwarranted expenditure arising out of a 
Vicious polleyv, and citing the debasement of the monev in France, 
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definitive character of property. It is also in respect to 
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such a jurisdiction by anything that has arisen since, the experi- ‘ 
ence of the past has multiplied reasons for maintaining the cousti- ' 
tution inviolate.” 

It is claimed that such doctrine is monstrous, and, if sustained, 
wi!l unsettle the basis of millions of debts, and be an aet of gross o w& 
Injustice, But there never has been any just ground tor asserting 
any such claim. ‘There never was any such basis as is now claimed. = 

Doubtless, viewed trom the standpoint ot vrasping capital, uny- 
thing that forces it to unloose its devil-fish arms from its claim of a 
mortyvage Ui proti Stute sovereignty is disagreeable ti contemplate. 
Dut. viewed trom the standpoint of those who are anxious to see 
this government exist as a perpetual union of indestructible States, 
the preservation of the sovereign rights necessary to accomplish that 


result Tar cXe eed It) Hn portance aii other rnterests involved. 
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The same power that released t| TM! ds and entranechised thi 
slaves, can subject the States to the unlimited jurisdiction of 


court. If it is to come, let it Come yy anatendment to the organt 


s 


law. as the other great social and prerlitie hancees bh bheaety Densecte 


lf Virginia is to be subjected to the 

courts, let it Cone by the jyudymn rn? «ol 

subject themselves to t 
ar pret rable would 

jurisdietion over 

judgments trom whiel 


' 
rom the exeretse of su 


fected. as if it were a civil aetion In which the Com 


monwealth of ‘ 


yirginia was plaintiff, seeking to re 
Cover the amount due on aecount of flie tux and 
penalty. 

In that aspeet. no one would doubt that it would 
be a perfect defense that the defendant had pres 
ously paid the demand, or, what we have he 
legally equivalent, had tendered the amount 
COMPOS of thie sTate, receival le lil pece\ tener 
lvrepealable Contract, hie thie 
thorities of the State had wrongfulls 
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UPREME LOURT OF UNITED STATES, 


OCTOBER TERM, Tss6 


H. A. Carver, Jailor of Pulaski Co., | 
va, 


Ai, AINSI 


Ricnarnp LL. FrvzGenanup. 


APPEAL From THE Cirnerir ¢ iT oF Tue U NITRI 


The record in tl ise sl that the a — 

bitty rer) J is a «ciuls aiiti tri et ‘ 
> the mereantile house of Austin. Fields & ¢ f Phila 
| lelprtina that December 16, TSS. be tendered ¢ 

(;greenhow, Treasurer of the Cit f Richy 

for the sum of S08 and S175 wf) nae of ei 
; 

[ nited States. said coupons tras ro it Freeney boon 


of the State Of Viruit ss inend ler t Aet of V 


for said Austin, Fields & Co., as sample merchants in 
the State of Virginia: that at the time of satd tender, 
demand was made of Greenhow for a cortificate in writ- 
ing stating the deposit of satd coupons an l money for 
sald purpose, but that said) Grecnhow refused to give 
sald certificate or ins other certificate: that Fitzzerald 
thereupon, on the 2oth day of January, ISSé, in pursuit 
of his busimess, sold. and offered for sale, by Seer ler, 
voods, wares, &c., of Austin, Fields & Co.,and was there- 


apron irrestedt, 


Virginia, up 
SStiite by “4 ling 
‘ana that beine 


said Carper, Jailor, an violation 
the United States, and bdo: 
chargved from thi. custody tert 
Ane its ordered, that tl 
filexd on the Cireuit ourt «of 
* Richmond, Virginia, and tha 


in said Court 


thie Creuit Court cllowans it) 


cravirict cored ' Te thre Supreme C4) 


Pha opinion of the Cireuit J 


These wllegations of the petition are not traversed 
‘or demed, and must be taken as true. Taking them 
‘to be true, it fully appears, as we think, that the pe- 
‘titioner is held in violation of the Constitution of the 

Lpited States. The case must be considered, the 
‘respondent not denving the allegations of the pe- 
* tition, as if those alleged facts were in the re trrn, an 
‘that the return did state that) the party was held for 
‘the reasons and under the circumstances, alleged, as 

well it! thi ye tition its Itt the return proper, 

We have coneluded to determine this case lmme- 
! clint ly. Without furthies consideration, that it mn 1\ irq). 
if the Virginia authorities so cetermine, to the Sn- 
prreetnse (‘ourt at onee, that an early decision of that 
‘tribunal may prevent further legal arrests of a like 
* character, if this case should be deeded so to be. 
ln bee Parte Rovall, lO UL S., 251, the Suprem 
* Court sith that while the Cireuit Court has the power 
* to da sid, nid rast \ Lise harve thy ic’aeh ise | iti ndvVanece 
‘of his trial itis not bound = t do so tm everyv ens 


but. on thas cnse. if the prarts bi not diascharged mm 


nevliately, the damage to him wall be verv great. if 
not ivreparatbyle He will lose his whole vears busi 
ness, and his rivals in trade will supplant him in the 
ood f his customers. + 

\\ t t} party si thd be cisecharved, and ar 
rder will be mack relinigels 
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It is difficult to un lerstand how such a Preps a tients « 
be seriously considered or thought off In Br ; 
Clark, 100 U.S... 309-— 4 case which arose on the retar 
toon writ of hitheas pgeees, Usstied Dyy cone of th 
of this Court cit appeared that the petition was ber 
sented to Mr. Justice: Stroxa duly SL. ISTO wl 
lowed iwrit of hthy revi bole’ Toortblawith: te 
for hinuself, at oth ( tsk1! Mioountain ble tT! 
State of New York ; that onthe Dlth Aueust. ISTO | 


turns beennge toile of the Locks of the a oner a 
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of the cause, within theirown circuits ; and in hw porte 


* himself, though not at that time within his own Cir- 
‘of issuing the writ of Avheas e Pps ih ans part of the 

Lnited States where he Licapopre us to be peagee fi.) 

$ 607 of the United States Revised Statutes is as fol 
lows: sie on ich Cireuit thie re x} all bye appornted ado 
‘cuit Judge, who shall have the same power and juris 
*«hetion therein as the Justice of the Supreme Court 
* allotted to the Cirenit,” We. 

If the above Objection is piseche. canel SerLlousls rsecke 
in this case, it must be upon grounds which cannot be 
apprehended beforehand, and which certamly do not 
ih] jr ar i?) tri Of The DUMerOUS Cases which have arise ti 


e J , > 
in Avheas corpus inthe Loited States Court within our 


Clark this (‘ourt SUVs a The Justice who issued the 


writ could undoubtedly have disposed of the case 


‘cuit. A Justice of this Court can exercise the power 


Sa it a la les 8 te 


broucht 


usual solemnity and pore 


( meunt © court cof +} ‘ 


clisch 


he as anecdietesd| 

ordinated to ams 

mediate aetpon 
petitioner 


ssfcife ( erin? 


’ rendered by his sureth s. The question its 
‘to the constitutionality of the law under which he » 
is nclicted ritist necessarily HYrise by his tris! 


under the niulictment. anil it Is colie’ pon 


which, «as we have seen, it 1s competent for ' 
“ the State Court to putss. Under such circumstances, of 
‘does the statute lnperatively require the Chreuit 
‘Court, by a writ of Aaheos corpus, to wrest the , 
petitione r from the custody of the State officers, in ad- 

vance Of his trial in the State Court? We are of 
OpInLOn that while the Cirenit Court has the power to 
‘to do so, and brats discharge the accused in advance 
‘of his trial, if be is restrained of lis liberty in viela- 

tion of the National Constitution, it) is not bound im 
“every case to exercise such a power immediatels 

upon application bemgy made for the writ.” 

a, 


It Is any hecCessiaily, therefore. fe further consides 
Whether the appellant was held im violation of the Con- 
stitution of the lL nited States. 

The law Lposimer the tax or lieense on sample rye} 


clawnts is prart of an act Lprperave Mareh  ISS6 ‘Acts 


s.) ‘) (*}) i}? + is. se +] | Sys an is fi follows 


siee rehe if 


; " 
saeihheosr eas 


hie pif ime 


Ma td ae Sl . * 
pe Oe eee ee ee ee fale, 


1) 


‘ized to sell either by himself or his agents, he shall 
“obtain a certificate from the commissioner of the 
“revenue of the county or corporation in Which he is 
“Tieensed, showing that he is conducting a hona nde 
‘mercantile business in such county or corporation, 
“and has not taken out a merchants’ license to -avoid 
7 the preaN dae hit of the Assessiient on sample merchants . 
“and no county, city, or town other than that in which 
‘such merchant lias lis place of DUsiness, shall Lin pose 
An beens tix Lip One such merchant for selling Ly 
* samp ; anil enn sample merchant who shall hire his 
si heense te another, oor allow the lise’ of the siitne To unis 
other Person, firm, (>] corporation shall forfeit such 
ge hoense ; ane thie pr Psoon, firm, or corporation lisdtick 
‘such license shall prev at tine of two hundred and fifts 
a dollars for ‘ Tor Hit mse . sand nn prePsan, tirin, oOreor 
46 porath no whe brats bn found lisibic vite hse Thott crrianite (J 
* by the officers authorized by chapter one of this act 
“to ussne such leense > and any person, firm, or corpe 
*Tation usite nis such ite lise’ It} this State, ania which 

Is ascertained to be fraudulent, such person, firm, o1 

corporation shall be deemed guilty of a misdemeanor 


md on conviction. si vil bos firye TW lirrrecdredd anil 


itt. te it i? | ’ =i af | f } The Vie i? i? | ,r? 
hele | frothy t} - ee ~ mm @ ? ’ = ! i} LOPES i Ke Tao 
i) +e bet til \ i ' 7 4 he ’ ILTELT ble ti ' Preatet~ bere 
: ; 
Vielesud. | ee Tt brie | rire) hha | fave 
Isses rd porated t | pat emplovedt 
his busine sop | Schedule C of this act 
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\ t r Act, a 1 May f ISS6 (Acts SO 
157 sas { . 


1] 


* March LS. ISS4. entitled an Act te provicd 


the assessment of taxes, Ad and tea re preunl 


Act approved bebruars ‘ ISs4. entith | iti 


es to revulate the eranting of lieenses ° amd to 


‘“pealan Act approved February Iss4 


“titled an Act to reerulate erpsatitigicr cof 
\pproved March 4, DSs6 


lL. Be it enacted by t] eneral Assen| 
‘gana, that evers person «© partnershy 
“ cintlon, ¢ press, Tele cryeapeli, tele 

‘porated company which now 
‘obtain if breve lise’ fi ores r te ' 
‘desiring to obtain such lieens: 
‘therefor im writing t 

‘enne of the « 
' ess is 

of Publ Ace 
4 by law ter iss 


‘Tee Stated ¢] 


day of March. 


‘entitled, An Act 


‘act approved M: 


ae anal sive ntv-nine, entitled, An Act te provide it peleon of 


12 


elehteen huey “| anc seventy-one, 


to func the publie debt, or under the 


ich twenty-eighth, eighteen hundred 


‘settlement of the public debt, in pavinent of any such 


‘assessment preseribed by law, the Treasurer or Andi 


‘tor. as the cuss 


‘ , 1] 
sfintll receive: sie 


theaty oy) th rhereoy 


luaV be, to Whomsuch tender is made, 


h coupons for identification and vert- 


lance with thr provisions of Act of 


Assembly, approved January fourteenth, elehteen 


hundred sand ep 
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all the Provisions of this act 
then the Court on bye 

or issue such lees 

Moan «ue form 


“iit rt at 


big enete real peed) Ste’ 
+ 


turned to the 


4 


‘four, entitled, An Act to provide for the assessment 
‘of taxes on Persons, property, and income, and im- 
‘posing taxes thereon for the support of the govern 

ment and public free schools, and to pren the interest 
‘on the public debt, and to provide for the mode of 


‘applying for license to transact any business in this 
* State, and prescribing the amount to be -pard as a 


* condition precedent to the richit to transact suet 
business; and an act entitled An Act to regulate the 


vranting of licenses for the exercise of any privilege, 
‘approved February seventh, eighteen hundred and 
eights four: amdlanact entitled An Act to amend 
and re-enact sections one and two of an act) entitled 
An Act to recuil: m oranting of license for the ex 
-ercise of any privilege, approved twenty-fifth Febru 
ary, t berhites I} hauanedre ‘| rial ‘ lerhits tour, are hye re hy re 
peated. 


ge | his act sh) il] bi lhh foree trom ts piss citre 


\nother act, approved Mareh 15, [S84 (Acts 1885 


S41 aa). provirles is follows 


S hie cnegchil ii 


Which lcense still 
Where im the State 


the «late of its 


qo) «eel prent eTaeedy 


of stich ceetbnet 


with the oof thy 


1) 


It is to be observed here that the record shows no 
allegation on the part of the State, at ‘nS staye of the 
proceedings, that the COLUPOTs tendered by the appel- 
lant were not genuine, valid) coupons of the State of 
Virginia, thie position of the State being that Ly virtue 
simply of the rovisions of the Act of Januars L4, 
ISSZ. referre | to in the Act of March 4, ISS6, a tender 
of coupons is not sufficient unless that tender is fol- 
lowed by verification in the manner preseribed by the 
Act of Sean's i4, 1SS2. 

Now. this Court has e rtamls held on the most un 
mistakable terms that ‘ the TaN puaver has a contract 

righit too pay his taxes in COMP OLIS | thata tender of 


os therm for that PULP prerser, ct te subsequent Steps try Cr} - 
lect the tax as delinquent, was equivalent to pas 
ment: amd that a seizure of prrearpre rty Hodder a levy 
thereafter for mon pavinent Isa Tresputss, | itwith 
standing anv Act of the Creneral Assembiv to the 
COmtrars - for such an act bis itic’ iti DE veh cof Ohne cvboly 


*wation of the contract of the State is unconstitutiona 


‘ ’ ° ; 7% 
atid therefore. mull itil vole 


~— 
ly 


cron, need rieot bie re’ ir Comsict be 7 . yao thy only tylie - 
tion Is. has the State of Vircinis a rivht to attach the 
condition that the coupons shall be veritied before then 
temder shall hawe the effect of prcaN tient 

This is a cyte stion which is met cypretn Le discussion, 1D 
our Judgment, after the decisions whieh this Court has 
already rendered For this Court. nu Puindertes 
(rreenhow, 1A UL S., 270, hel i tl it’ tries cmap eon bycoletery 
Who tenders coupons in pavinent of taxes whieh are 
fuse | stands Laprns the Same footime im this or Spreet its 
though he had tendered gold) com oom simular erreum 
stunces and with Itnke result 

Unless, therefore. the State of Virginia eould lawfulls 
Lip risa one cl hie cit ens who lead tendered gold 
pavinent of a license tax, she cannot lawfully oop 


this appellant Who lias tendered coupons 


TS 


setting up the provisions of the act of March 4, 1886, 
and the offer of the treasurer to receive the COUpOnUS 
for wlentification and verification, and to vive the certi- 
ficate thy preeN dane nt of the license tax i One y, or, if 
the defendant did rheoot desire tw pres the license tix inh 
money, to receive the coupons for verification and iden- 
tification, and thereupon, and not until then, to Issue to 
sald defendant the Proper ce rtiticate. The defendant 
demurriag te this 1 prin ation, thi Court stist umed the 
demurrer, anc ordered the discharge of the defendant : 
and the State thereupon took a writ of error to the 
Court of Appeals of Virginia. This Court, in oval vs. 
Virginia, 116 U.8.. 673. having held that the acts of 
I bruary Z. l S4. and Mareh I>, ISS$, were uneonst! 
tutional and void, sated “Tf a State offieer, acting in 
‘ obedhence toa statute of the State which os mm eonthet 
“ with the Constitution of the United States. refuses to 

Issue a license to a person whe has duiv tendered thy 
“amount, the person tendering need not take leval 
‘steps to compel the issuance of the license before 
‘dome business 

The Court. of Appeals of Virginia ther pon pre 
ceeds te nity Lite Whiat Is Trietranit hy this Paneer tdi re if it 
‘State otheer refuses to issu 1 license te t Person 

Who has te nidered the amount reaquuare i bv law. cried 
proceeds to sav that this means necessarily that th 
amount Was tendered in Mmotev, or in gvennine tax 
recepVviabole COMpOnS 

Why does the Court here apply the word “ wenuin 
to tax-receivable coupons and not to money ? OF course 
itis implied that the money is genuine as well as) the 
tax-recervaabole COMPOS But this Court did not Sav, 


{ ji Dsl 


I 


‘ officer entertains reisconh ible doubts, itinpere ase Laps 

hid bry the plain Terms « Miploved boy the La vishature 
‘an the preamble and in the body of the acts referred 
to, and the officer makes such refusal mn obedience to 
‘a Constitutional Statute of the State, then oon 
aZ sa such CSUs the Supretie (Court of thie Uo riitedt States 
«hid not Sav, Or iIntemdl te Sav, on Rovals case that 
* thie person tendermy need not take legal ste prs tee 
= CONTE | the issuance of tpeveerases Leer fe ons cLevbbags busy 
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the money was verified, in the absence of any allegation, 
or alleged SUSPICLOn, that the money Wits spurious or 
counterfeit. as to Sav, is she does m these statutes, that 
the COMPOS shall hot bv received, in the absence of any 
allegation, or alleged SUSPICLOn, that such COUPONS are 
counterfeit or spurious, in payment of licenses, 

it Is, therefore, strictly proper tr Sak of such a decis- 
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Court in Commonwealth vs. Jones, to draw a distinetion 
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The defendant's case is stated in his petition, which, 
aS required by section 754. U. S. Rev. Stat., “ sets forth 
the facts concerning the detention of the party re- 
strained, in whose custody detained, and by virtue of 
what claim or authority.” | 

The return presents only the mittimus, commitment, 
warrant and complaint, and in he manner denies the 
foucts stated in the petition. : “ 

The claim of the learned Attorney-General of Vir- 
vinia would seem to be that the Court below could 
only consider ¢/y regularity of the returu—-that is to ) 
sav, Whether ‘the jailer held the prisoner in regular 
process and on papers daly executed and issued in 
forma. 

If the power of the Court below were thus limited, 
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“On demurrer either to the petition, Or on i motion 


to discharge, thie hitcts stated ay, the petition ur an the ye 


turn are con ede df hor be true. 
Chaacre /, (ihe Thiah. ( Orp., }?. 18. 
Sew also (Lr port de nhine. 2 Wall. ('. ie hi . 
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DaNnreL H. CHAMBERLAIN, 
Of Counsel for Plaintiff in Error 
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Constitution of the United States. So that the unconstitutionality of 
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CuHaPp. 540.—An ACT to provide a Sinking Fund for Tax-Receivable Coupon Bonds. 


Approved March 19, 1884 


Wheras it is the intention of the General Assembly. so far as they 

have the power, to Catise the basis of settlement provided ry othe set 
é mn eaatati cee a 

entitled an act to ascertain and declare \ Irvinin = Cutan » share of 


" ¢ 


; . +} + " ‘ 
the debt erented before. ania actually existing af the tlie of, the party 


tion of her territers ane resources, and to perers ide Toor Thre Isstlanece of 


. } } } 
bonds covering the same, and the regularand por pee peavrrpenit ob tite rest 
° | 7 . F ; . " 
. . ‘ ' ene« . . + | ‘ . ; . 
thereon, approved February fourteenth, eighteen hundred and eights 
> « ‘ 7 ? 1] ¢ | ] : yy , , ' ’ oI — + . ’ 
1 Wee, ho pepe ULE , ei if ge egrae = Gri ' Pe oT ET a™ FF4 BES « lil? 
\ } . ’ ‘a? t +] | ; + th ’ ’ | ' ’ ’ oye s,7 Ba . 
Wiiereis Pahy of pit’ (vied Ts 69] j¢* Theotged maive: Tot aecepired The pene 
. . . . ; » @ ' . a 
Visions of said act, by reason whereof it has been impossible to prevent 
REE, 2, SEN Sie Sano, See A Ye. 
COMP Ons ieee pre preeied byte a renm-urv= peo ives, the holders of T “aX 
. .% ' . ‘ ‘ 
reve ivabhie COlp ll Mornis ID it vVaV ©] rovrer Tine prea pent Of a 
‘ir | ‘ . ‘ ‘ ¢ | ] ' } 
higher rate of interest than provided by the above-reeited aet: 
thyeere Toore’, 
; | . ; 
a H if enncted ‘iy This fy reee ral A ame Prefer ca] \ meorhe we 1 if this 
‘ } 1? ‘ . 3° ‘ ’ 
Second Vuh ors Peddd copwen it) i rill r} — @pttie*e*, » ioe mn! mA TI am thie 
Soren ball Lj ' 
TAN-TeCECIVADLE COLpPOn Trond silnanilig fund aceount, am Which tre steadh te 
i 
. ; , y , 
. eae ‘ } . . , 
required Tov erty ed thie eeeete t ¥ ] i? imi’. i] i} cleats cat ‘ i a he EO i} rT} thin? 
ria be paid ites thie treasury for faXNes? amd le shall ascertain What 


slneeun! 


) 
from the said broker. Dut anv stock 


proti= for the pri hp pome of funding thre 


‘Thi 


1 


imend and re-ena 
: } 


ms. Pele? 


lL. Be it enacted | neral cnt Virginia, That 


, . : ' 
Tien thirts Thidie’ cod CT 4 phtadl on *T} af Tle ( i 


~ } 
elehteen hihedred 


and *\ 


Cyap. 41.—An 
sof ; ‘ ) : 
port governinent 


rial the 


qt Pri, 


7 Ti vierte 
’ 
i ; 
| b\ Thue t} 


= 


18 


that hereinbefore provided, shall be deemed guilty of a misdemeanor, 
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of the Commonwealth, Auditor of Public Accounts, Second Auditor, 
and Treasurer, to allow collecting officers’ losses and expenses in- 
curred in collecting or attempting to entore or settle taxes due the 
Commonwealth,” when the said board shall be satistied that such 
otticer used due diligence in protecting and enforcing the interests 
of the Commonwealth in the matter touching which such allowance 
is asked. Vers respectfully. 
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and noother person could lawfully interfere with that 
custody, 

2. The demurrer to the return was the proper pro 
ceeding to raise the issue to be decided. Taking all 
that the return stated to be true. it was not sufficient 
in _ jaw. It alleves that the petitioner was held be 
enuse he sold woods without a license. But that Is, 
of itself. an insuflicient ground for detaining a per 
sonin Virginia, sinee, under the law prevailing there, 
a person may sell goods lawfully Without a Leense. 
lt isthe law there that when one has tendered coupons 
and demanded his license he may pursue lis business 
Without a license. The return should have stated 
thas he was selling goods without alieense, aad (hat 
he had wot tendered COM POMS and demanded his 
license, Failing in this, it was clearly open to de 
mirrer us an insuffielent return. 

But, suppose the petitioner could have been called 
pon to traverse this return, What would that traverse 
bisaves Teen / Srmipls ch rey etition of the allegations of 
the petition. anmdas he had already alleged them and 
stool hy Site Whi shiotulad bye lave boomer compelled 
focnmber the record by alleging them again ¢ Grood 
plending requires Chacat tlie defendant stil i first have 
denied the allegations of the petition, and then set 
pee Tt Leones) 
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lesarted 


with the Judgee nseertuining the true state of aflnairs 
and seting aceordinglhs The Cirenit) Judwe was 
siitistied thie tlleentions of thie beelition Webs Prune 

and the state of the pleadings authorised him t 
think so, the State was given an opportunity to dens 
them if she could. and she didi mot: and. tinal! thie 
prisoner Wits present before the DPidoe whoeould lave 


sworn itm and examined him as to the truth of the 
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Statements If he hiad had anv doubt om that subject 

.) There is.no difference bet wee noreetteses Dy TEE TYRIGL 
the act involved here and under that invel in 
Chattin vs. Tanlor, WE UL S.. whieh the Attornes 
(reneral studiously lonmores, hi peodnit «ot 
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Poindexter vs. Greenhow, V siuyppose he would hardly 
contend that the eleventh amendment forbade the 
Federal courts to discharge a prisoner held by a 
Stute in violation of the Constitution of the United 
States, If this be so, | see ho, pertinence s in iis dis 
CUSSION of Poutindeartler vs. Greenhow, ana | shall hheot 
follow him through it. So far as the matter in hand 
is concerned, thint discussion Is of an abstract iies 
tion, with whieh this ease has nothing to do; and I 
propose to rest upon that decision until the facts of 
some other ense call it up for review, 

6. Leannot forbear to call the court's attention to 
the following language, to be found on the olst pave 
of the Attorney Generals brief: 


“Tf. under the Constitution, this court) lias 
jurisdiction to pronounce judgment against Vir 
vinta upon her obligations, she would bow with 
becoming reverenee to its decision, ane thie liti- 
vation which tills the Federal courts would end. 

«But as it is, she declines to recognize the au 
fhavity of a decision Which assumed to adjudge 
her responsibility upon her contracts in a suit 
to whieh she was Aed/ not a parts 


Here is a clistinet statement from the State's offi 
clal representative, that she will not respect of cobyery 
the juduoments of this court, and that she will eon 
tinte to make * the litigation which fills the federal 
COUTTS" hecessar There is no misunderstanding 
the partis reical litigation I ferred Tes 


Phe Attorney Gretheral means to say that notwith 
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protects him from being molested in respeet to the 
same. Yet the State of Virginia refuses to nek mow! 
edge that to be an adjudieation of the law that eman 
control her. and she will eontiniue by her legwislitive 
enactments to molest those whi seek te stand tpen 
their constitutional right. by foreing her collectors 
ce levy Hep ny thie prrerpoerts of «clipeet tax purvers, and 
bry Cousing thie arrest ane prarsere ition of lleetse tax 
pavers, 

Waiving all comment typonm the question whether 
this is rheot simply reeboee lL bern sorminst the cevet hierdie ij 
the National Government. is suffices for me te ask 
the court Whether the petitioner shold be compelled 
to go through with the formality and amnovanee of 
atrial whieh is deelared before hand te be proseeuted 
simply for his venation ame sammy cies 

If this statement of the Attorney Gaenmernal steed 
tlone. TP would feel compelled to believe that le | 
sitd more tham lie ptended to. Pit) when the 
eourt Trends the legislution whieh -Lolave set out oon 
ri berdeef in clypef, catia three cofficls fwulhiiel rhiave i| 
pened thereto, it willsee that her Attorney Graenes 
has not overstated bis enas pied Teacat Thee Wheuates jst 
What he las said 
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2 
tion will be found at pave Loof the record, and shows that it 
Wits awarded May ‘SD. ISS), and the opinion oft the Judeve, lav- 
ing down the law contained in the record, shows that it was 
delivered when the preliminary injunction was granted. This 
demonstrated to the headjusters that further * COUPON kill- 
ing” legislation was necessary. Accordingly, the Legislature 
promptly passed joint resolutions, declaring that it was vain 
tor the ereditors to hope to coerce out of the State better 
terin- than thie offered in thie ™ Riddleberger ” tineding act. 
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This joint resolution will be found at page 13 of my Brief. 
And “crnin. on the [th of March, Iss, if D a pre amible 
again resolved, as eart eotly as before, that im would ade Trev 
the coupons if the creditor did not fund: and, by wav of giv 
ing eripliatsis to the resolution, if press ided in that resolution 
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It will thus be seen that, so far a- 
cerned, she hriacd cruarded herself verry 
freon the COUpOns, and tere <he reste 
Veloporne nt, and serene in her sense 

Dut on April YO), ESSD. this court 
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And finally, to meet Royall vs. Virginia, and reserve some 
hope tor license-taxes, they provided that when coupons Were 
tendered tor a license thier should be received tor verification 
only ; but while verification was voing on the party should do 
ne business ' biea' bist already miade if impossible Te verity a This 
act as to licenses is at page 23 of my Brief. T deem it proper 
to say the following, in explanation of my reason tor attach 
Ing to Hi Brief the athiddavit found there: 

Phe re port of the cases of Wiis ve. Willer and Strickler vs. 
Vay < appearing “us thes doin an authentic puatolicstion, often 
referred to by the court, may be taken as part of the history 
of the day, of whieh the court will take judicial notice, Wihvat 
is sald in ns affidavit relative to the Lrachennamit Doaurd, the 
circular issied by it, ame what Attornes Creneral Aver- snd 
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Section 91 is as follows: 

“Every attorney at law who has been licensed for less than 
five years shall pay fifteen dollars; and all attorneys who 
have practiced for five years and more twenty-five dollars: 
provided that no attorney at law shall be required to pay 
more than fifteen dollars whose receipts are less than five 
hundred dollars per annum: provided further, no attorney 
licensed under this act shall he allowed to hring suit against 


the Commonie alth, Or any freasurer or colle chor of fare x, for 
the recovery of money for coupons tendered for taxes, unless 
he take outa special license the refor . Sor which proeit yt he 
shall pay a specific license-tax, in addition to the tax required 
under this section, ot tivo hundred and nifty dollars.” 
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? UNITED STATES VS. JONES. ADM'R OF M'DOUGALL. DEC D. 


Washington, in the District of Columbia, duly qualified as such under the 
laws of the Distriet of Columbia, and that he brings this suit in his right 
as such administrator, said cause having been referred to this honorable 
court tor adjudication under the provisions of section 1063, Revised Statutes 
of the United States. 


That ty the acts of C neress approved Sept ribet opt). PSo0) (States, 7. j). 
558), and bebruars 24. LS Stat=. 9p. O72), it was provided that eight 
trenties should bee he votiated between thr Lo nited States coed ov rtain 

i Indian tribes ia California, and. an appropriation was mmade thereby 
tor the ON pe limes of holding” ~Hely treaty ae amd oat was further 
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provided by an act approved February 27, 185] Stats. 9, p. oS86, sec, 3), 
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Phat in view of tl Livery titiset 7 Peedi tdeo thai mn 4 Peornndee 
} ’ ; ‘ ’ 4 , 
that territory havin ieeverny Tht 7 rita read tov Cl [ nited State. 
‘ ¢ | ; j i 
anil trie ixf I T pitt i 28 rit Daal i \ i] \ii- ti] ! ' i | i [ i ‘Le Hie \ 
e ‘ ; . , , 
rmteotye an wis ~i rail iam! Pig'?*=e (fh i's is r) , ‘ ‘ ; | ct] clooall 
the widest dis Thoth FE sthpervisifivy U1 Liv luirs in Calttornia, and 
, 
reurest ; 1 t% C iden ‘ ; = } an - ; rt} } fies al ==] | , Tiss . hy\ 
thi baa ™, ; ’ ry ‘ tris Tate ’ 


. ’ 
; ; . 
Phiat Iter them art iC aliftorn t! - l Pibtibis=deetbets =} il ited 
¢ \ eyo? ti ' if | i +} ' T fry ' } ? 
i- it vere , pain THN itis -  eneh taking a certain 
" " 7 ; ' + 7 
portion Of the State as his eNelisive territory, in which to cometiiate the 
' " } ' | ’ } ’ , 
meatal fieps tiie lrcdiane . tiiet, | bMditie Trista? Tiber ficont il | _ - ¢*F ica? vs \ Tlie zz 
le , ; ‘ hit ‘ ’ " 
stil 1) Tlie stir be ' = ( i “ i Vv ravities i ' iris ti 
; 
*? : ‘i ‘ ’ 
é Th) UY I rye 7—"™ I] - \ i?) cli Zerti-~ WEL 4 ' Sita 
’ ; ’ + 
locking to California in search of gold. the said commissioner 
t } ~ . ? ’ ; ’ , . — ; P j 
. ? a 7a? * i “i . 
: 
Trl oe he. 4 é | . = li A fy | ~f ’ . i 


aint came t Bas Pete rT bene i? Oe ies ‘ i) \] \\ . . , ; ¢? 
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dian agent for Calitormia, of the first part 
Sri) Francisco, of the second part, 


a The sand pearty of the first prart perpeers fer ceomtriaet With th 
the second part for two thousand and five tin dreat dy 
delivered as follows. viz. one thousand lead te be delivered to 
Ed vite byitaseonn, (2s. Tocian trader, resid fat San Gearon, f 
haulla’ tribe of Dnodians, tive hundred by 
U.S. Indian trader, resident at * Taniuaecui srvel ta 
delivered tov thre Drdian- at ‘\ctua ¢ cllnecnit T r Wormers Rane 

* In consideration for which the purty of the first purt i= f 
party of the second at the rate of twelve rreeh cornet ~tial 
provtaniel welt met). the wepgrlit ter bre feud citi prreaul yn 
the US. Dodian traders and the parts ) 

‘—t is further understood that if there =] pled Pees then chpoperengo 


( corer res- this prrersertat seems tioth Teor Ube pea 


port ies oft tiper seveventpal pert i} Ter ver TrTte red ether] | 
provtnnied, 

+ Ne is alao farther understood that one-half of 1 
mv tw ‘Torone=. it tty crpel comp eet Uti preart t thper sereennped }? 


i further understood the cattle are te ve tive humedred op 


weight each: if mot, the weight te bre mice typ Dey ceditien i} erat 
’ 


thi original ost itpacates Papas Tue | 
" “Teis further understood that | lcliverv of tl 
COPTER ER DO TC Ceti the first of Nlavo om 
‘San bk rancises, \pr >. Bee. 
OM. WOZENOCRAFI 
/ — Inet , 


GEO. McDOLGAL SL, 


That in pursuance of d contract the (seorve Med) 


Various times and pidaees, deliver to oer retit= of the Gs ' 
thotacarel | (MM) leu Vers, avert rity , .* ' ' iricifead tte 
pounds emety, im ail st fitamedresd ated Tilt TT) eel | 
| 4 . 
Toor and eine ~lite] . ’ 7 Zz g°7 ‘ - 4 bite : . " + ’ @ ia, 
. ‘ 
(iovernment. | }? ark ie TTT) ie peas | 
was actually converted to tl | 
ly : ty ; : ge \] \\ 
i i] | ; 4s ‘ i \ 
? 
7 * ‘ ‘ = 
*? 4 : . 
5 
\ & | . 
+ ~~) 
: : ; 

aif . 2 _ 

\I.-]) 
ye ‘ ‘ 1 
’ > 


. * 
~~ 


bred PT rere Me Dougall, of 
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That ly the teriu- oft <n eontriact the mtd Me Donal Wits to recerve 
twelve and a half cents per pound for the beet delivered, provided thre 


same was appropriated for during the then pending session of Congress, 


and if hat, then hie Wiis To receive fitteen cane il halt cetits per poured for 


the same; and that the necessary appropriation not having been mace 
within the time specitied, the said O. M. Wozeneratt drew his third bill 
in favor ot ( moore VMeDongall, ir arin chute Oth September, 18.22. tot) the 
Hon. Luke Lea, Commissioner of Ludian Attiirs, tor the sum of nineteen 
thousand tive hundred dollars (819,500), which your petitioner ts unable 
now to produce, but of whitch he produces au trie CODY, the same being 
the difference between the price of sail beet at twelve and a half cents 
per pound and fifteen and a half cents per pound, and that sand bill was 
likewise duly presented for payment and payment thereof refused, 


Your yn titioner further shows that neither he mor his intestate ever bore 
arms against, or voluntarily aided, abetted, or gave encouragement to re- 


bellion Aura nst, the Lo nited States Gaovernimn lit, and that ne sienna nt of 


sit claim, or ot any part thi reat, lists ever uo made bys vour ye titloner 
or his titestate 

Wherefore your petitioner pravs judgment against the defendant= tn 
the sum of one hundred and one thousand tive londred dollars OS 1TOD,500), 
and all other proper relict, 

JOHN PAUL JONE. 
lelimenistrator, 
‘ Disrricr oF COLUMBIA, «x: 
John Paul Jones, being duly sworn according to law, upon his 

oath savs that the matters and things stated ino the foregoing: petition are 
true to the best of lis knowledge and belet. and that James W. Denver 


is his attorney berein. 


JOHN PAUL JONES. 


' 
» 7 , ‘ *, | ’ > j : 
Sibtesec rb ed une “Worth too toefore the this doth dav of L Deocrerrantveert, ® L). 


EAL CHARLES S. BUNDY, 
Nitery Pul 


at a . ; ae ‘ erptrire: a ' ¢ 
’ 4 i ; ; . 
admor, vs. Phe United States. Ortginal petition Filed Dee. 13, 1ss4 


ty = ? ; 
ana i | . }? ~ i 
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as 
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+ given encouragement to rebellion against the said Gaowernmvent, the At 


,* torney-Greneral, in purstminee of the statute in such eas poner uded, denies 
the ~ittcl allewations, and asks ptacder tune tit accord ly, 
PHOMAS SEMONS, 
Lawixles / lf va ‘, oped. 
; 
: lo LV .—Findings of fact.—Filed May 3, 1886 
; 
This (ise having broeny I ira before ft] Court of © harm tit virt 
-upon the evidence, finds the facts to be as tollow- 
—— 
' ‘Thi- claim iT bens il }e reling iT) thy Peeters en? 1) peartriy tit yi] weteets 
. (ongres- for many ve ums, tout lias never teen thoalls Lisprcrsen] cnt 
L| 
4. onder act Septemty r US PSO Stat . orn Preadn k NI, | oe rye 
W. Darbar, amd Oliver Mi. Woeezenneradt were clus apeprentitedd screctit fet 
the brclian triles within the State of Calit ryyeit, Codey OC Deterbvess ' 2 
Oliver \l. Woozeneratt, (secon \V. Darker rel Realiok NI. iw verre iy? 
ported commissioners “to hold treaties with the varteu~ bod tritves 
mn the State of Calitornial” as authortzed by the act of Sot s refeetun te 
e pS.) [pon the peassctgre at thy sect } ebriary a Is 1 ‘ps “erat *# pst, 


thes Were itpfeortrpesd thet threat 7 iithie tine Piifpettesti~ Os 


~_- abreouated ard anpulhed ‘Thyes Wer of tye sfives Ulten pipe«teet wpe’ te 


suspend Prevcreotiiaticotis, boeat tee etptent tiprerny Clheke capepeertgatin f - fiprenit 
amd were a= sneh designated under the aet of TS OD. te tegotiat thy thee 
Drcdian- anf ( california, ritieder thie teistripet ' iz VW ¢ st 

The ltast rth thot referred te diel Tyee ut df }¢ piet i rit? t Teel 
thie stileststeres 7 this Divtlian trite Pet it tpeeri zen] 


shoners to hold treaties with sueh Todias 


t 


Vinpeoter thee r~f rie t tot ri\S this } 
() tistwet le) is st } vue this ; : 

\- =a? | rij ar ‘ ; 
sure til oy Tipe [eit | ’ ‘ ; : {, ' : at 
pifeortiation it cut With Peteretpew tee te ' : | : ‘ 

‘at California, ther reecate? i ty 
| ! : 


Tiljimsit) |} . | } 
I ws 4 ' re ’ ‘ ‘ , 
att this i - . + .4 
t! ° _ , I: ’ ‘ 
- — 
bev ents yinte written ( “A (; 
; : pert \ > bal 
ua i «i a. - }? Fwy j ' ’ ’ | 
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Again on May Oth, 1851, the Commissioner of Indian Affairs wrote to 
the commissioners, using the following words : 

“What particular negotiations may be required it ts impossible for this 
office to foresee; nor ean it give any specitic directions on the subject, 
Mach must be lett to the diseretion of those to whom the business i im- 
mediately entrusted.” 


12 sg 


Wien the commissioners arrived in California they found open hos- 
tilities existing between the Lodians and the whites, and a general war had 
been agreed upon bw the lodians. The vovernor of California had, at 
the redtiest oft Vidar doliston, thy Prd ity civenet, called eit st }? tion ot 
the militia of the State, and had organized a military force toe operate 
oraidest the Drvdiss }- lo avon the threat ned, anc quell the wet il, Hheos= 
tilities, the COMMPISSIoners at omer lyon cr bewrotiate treaties with the 
Drcians, Lys whieh thes wer required to leave their TTL resort=. to 
abandon them land- to the Whites, to descend to the pictins, and reside 
peaceably upon a tract of land selected tor them. Tn retarn) the ecommis- 
sloners pireotiitsedt the Todians that the United States would) give them 
seeds to plant and implements to work with; establish schools, and apport 
persons to teach them how to cultivate their lands and) provide tor their 
OW Willits. 

7. 

Phi polio adopted ty thi COPIES boli rs tre lueded the sg ~tilesistenes 
of the Tndians, and large quantities of beet and other provisions were 
Stipulated tor in the Varlotus treathe ~. ane the office was notified that the 
same policy would have to be pursued throughout the whole State, and 
that this svstem was thought much better than the svstem of annuities, 
The letters in which these statements were made were written on May 
Ist, LSOl, and Maas both, PSO. 

Qn dane 27th. PSO). the Indian Othee wrote to the commits- 

13} shone rs, -uyvesting tt) thy at that w hie i thie appropriation cif Ri.) - 
(WO tor holding treuties was exhausted. thev should close ther ne- 
yotiations and proceed with the discharge of the ir duties as agents sin piv, 
as the [eopartine nt could mot feel itself pustitied in authorizing anti ipated 
expenditures bevond the shrpeaotnnt al thy ‘Apo pers riation miade tw ¢ irr a 

Q)yn loth Julw. PS5Ob: the offiee wrote to Barbour. one of the eom 
hiss toon rs, saving: ~ [i thre Copies | f treaties made with the seve ral In- 


dian trifhes freretofore 0 imsmiitted Teo Tots coltiee there are prt Visions tor 


H * - | is } ~ ; 
GQennverinw CThreth -<udrv articies in ls ot. whitey evcbbatiee? th ayy bpritesd Citti. 
it= { eoraerat — Wii fhaal i + iT} ~i-—* eet} is Titiipe Tar ' in é tT} ; fieweomelca Tr) pepe ; 

. ° ' : ' . : 
priatiens Should vou eonclide other treaties, von will tix the time and 
pave rt=, tat bee LraN sTipetaiatieen, af peel “i s=iiTl entivoin the future to 

: ' 

ti ’ . ; 
‘ilow of Congeresstoual aetion to meet the regwutsit - rl ith f 

~ ; > \ : ‘ ‘ 
Minn. an 4% ‘ La Te le sr \ , Th tr. =I) : , ' try ‘ ” 
‘ 1) i leu] ’ ’ '* ‘ * ; | ; ‘ . e . } 
myernry i. ae ’ ¢ i] A\ os \ 1 =~ | 
“ar fy ls iT : % ly j nm « br}, s* 7 i ’ . A 

ipproprns r hedding t -" was exhaust 

. 
, ‘ 
wrote to Redick Meh met vot 
’ * * . 

thi Hitiiiss rs, in wl a ' shing 


oo 


ae 
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UNITED STATES VS. JONES, ADM R OF M DOUGALL. DRC Db, 
* Subsistence must be pursued throughout the whole State creed tne thoes 
letter of acknowledement it title Tie? compan cated wave: The hve or 
Instruction Tee thie COMTPAPY, Vid cot} ed r Lott. PSol. be wrote to 
Woz heralt aeknowledging eCopt sof treaties “and return of « \y™ melittires, 
eontracts, ane disbursere nea.” 
14 (on NI Vo Leth, PSo2, the Priclisans OOtties wrote Agents Mehkeoe and 
Woozenm raft siaivign: * | baive therefore te request that. 
at the earliest yet ceticnbels }" ried. Vert pasties ca ttadl soeped) eheteaapted report a 
rectIv te this ofthese of all eontract<. debts. and borates gyacneds el toecourresd 
ly thi ere tits cl thi Departs ent one calateorns 
Loent Wozeneratt metrotinted over on prdreed tre 
No Aimcapepre Vial on ) onl Chae etben Lo thoes certentin perecunt 
or stilavents, who were connected with 
bow tha President, Seeretaury al thr | ster} ror © copetnt=steoned ‘ft ined 
Atlitirs, appear | 
Phe agent, Wozeneratt, without specific instructions so te do. made and 
enterod tite: the following irticles of agreement with the late Os ro NEG 
Dougall, vies chiedd Moa Lath. PSe 2, ane whys headed treats 


this ~thit: 


Articles of agreement entered tnte this titth daw of \ye . we ren 
hundred and fifty-two, between O. M. Wozencraft. United States Ih 
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In pursuance of this contract this decedent delivered to J.S, 
lt Ruckle ane Stephen Hutchinson, U. s. Lilian traders, one thou- 
and head of cattle. averaging tye) pounds each, and took Preovtn them 
the following recelpr ; 
Los ANGELES, May 17, 1852. 
Received of George MeDougal, the contracting party for sapplying the 
“ Cow-we-hal’ “San Lows.” and * Dieganian ” tribes of Dndians with beef 
eatthe, one thousand head of cattle, averaging six hundred canned titty pounds 
weight each. 
J. 8: RUCKLE, 
lnited States [Indian Trader for the’ San Louis” 
Inclians aud - Dieqganiaus, 
STEPHEN TU POHINSON, 
(Cnited States fidion Trader for the Cow-we-has Leib of Lnelictier, 
' 


The parties to whom the property Was delivered were those nominated 
In the contract, and were licensed United States Indian traders, and the 
weight of the beet) was agreed typron by the parties designated by the con- 
tracting parti =, viz, MeDongall and Ruckle & Hutchinson. [Tt was eusto- 
mary, it thix time, to estimate the weight of cattle, and mot to sell them 
by actual werhit. 

The price tor beet at that time is shown to have been breey tne ntl is high 
as VO cents per proninn, ly Wholesale, 


VIII. 


(laims stmilar to the one at bar have been patel bow the [S. Grovern 
ment as follows: John C. Fremont (Stats 1a) L MODE) REMI ANS. 
17 with interest at TO per centum per annum trom lume 1, PS5O1: 
Samnel J. Henstev. (Stat. 12. \) Sti S065, 570: Samuel N Tris, 
£69,000 (2 CC. Cls., 155): Fremont’s case, $813,333.33 (2 CC. Cls., 46] 
hy rrpeotat «A I; vel ~ i- + (is roe ie Cet Mo ~ _— { t ie 
92). 810,710.19 
lt dratts peotr Mv at Hen i wel 3 \\ 
zeneratt upon Secreta tf the Int vd iv lated bebruats 
S52. and th ler reement pryeders vhich the said dratts were drawn wa- beaten] 
bebruars iO, 1802 elie fwith “”am he] Norris was made bv same 
party on Deeember 31. 185] fhe contracts upon which Belt & ¢ rm 
covered Were entered rraftce Toeel weed) 1} if 7 Subacent Johneon t way tT: 
times from August 5, DS51, to January $1. P8592. and on Aueust PZ. PS5), 
the Lotertor Departorernt Joys 


' 
> 
tthe 


~é tre 


eas * ‘ . 
" ; : , *? 4 

hy, lr«dia i= VV T. We i} =possessed 7D P r hathi« 

1 ‘ 


. 
SUIpUAt Ons ee ial their wartare and ever after remained ™ weabie, Dut 
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hever recovered POssess1On | therm lars, although thy treaties were bot 


ratified by the Senate, bat the United States assured tith 
disposed of thier ae the siithke’ Taher as cot hve r prarti mas cee Ohi peeatolie d ' 


lies ried ines and 


main have rc 1 disposed al, 
ls 


[pon the Peon cwoliy findings ool Tet, 


law 
The clatminant- ~houte reeoyver thi ~ti! 


1 


Ata Court of Claims held at th city ot Washington, DD. ©. on the Ord 


das of Mav. A. 1). TRASH, iticdorrnne nt Wit ores read Te Ln erete real tip? its follows 


The court, on due consideration of the premises, find tor the claimant 
and do ore 3 cue jtuedgrs 7" ane decree thi if thy - ried chobin Puil Jones. ‘i’ acl 
ministrater, dle have and recover of and trom the Uo mited “Lites the sun 
SS] bm) 


of eightv-one thousand two hundred and tittw dollars 


. ad ; . 
Zt) \ l. _ bpplication ‘af ete fe 
i ’ ‘ 


From the judgment rendered in hove-ertithedd occu 


day oft NIav. PASH, in) tuvor of elaioant 


rev <C avery raloon thy oth day cif Nav. PA Sty. rahe 
oT] Oty | I qd States 


Pheetler cof "ath appre | tis thy “Sapo Tike { estinrt " 
ROBERT A. HOWARD, 
busiatern?t Atlorney- Ces 


: ait at fermelants, 


Mav 25, TSS, 
ow, to wit, Mav 2. 
tllhoawed as praved Pet 
WILLEAM AL RIECELALRDISON, 
f rs 
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22 In the Court of Claims. 


VITL. 


Joun PAUL JONES, ADMINISTRATOR OF THE ES-— 
ate of George McDougall, dee’d, , ie 
eae OF NIGER ougall, -No. 14507. 
rs, | 
THe UNItrTeD STATES. 


I, John Randolph, assistant clerk of the Court of Claims, do hereby 
certify that the foregoing are true transcripts of the pleadings in the 
above-entitled cause, of the findings of fact by the court and the conelu- 
sion of law thereon, of the final judgment of the court, of application of 
the defendants and of the claimant respectively for and allowance of ap- 
peal to the Supreme Court of the United States. 

In testimony whereof I have hereunto set my hand and affixed the seal 
of said court, at Washington, this twentieth day of September, 1886. 

[SEAL. | JOHN RANDOLPH, 

Asst, Clerk, Court of Claima. 

(Indorsement on cover:) No. 1024. The United States, appellant, vs. 
John Paul Jones, administrator of the estate of George McDougall, de- 
ceased, Court of Claims. Filed September 27, 1886. 


—_ 
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‘ 
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RANDOLPH 
(terk. Corr ot , 


ae 


t, 


Se eS ee en 


Hu the Supreme Court of the United States. 


OcToBER Terma, 1886. 


THE UNITED STATES, APPELLANTS. 


re. 


JoHun Pau. JONES. ADMINISTRATOR |» No. 1024. 


of the estate of ¢ reoryge MeDouyall, 
deceased. | 


APPEAL FROM THE COURT OF CLAIMS 


BRIEF FOR THE UNITELI?) STATES 


Hn the Supreme Court of the United States, 


(keronen Pri. PSS6 


The UNrrep STATES. APPELLANTS 


_ 
. 


Joun Paur Jones, ADMINISTRA TOI \ 
of thy ies! ite of Ceeore Vie Dotter 


and has not in any manner been ratified by the CGrovern- 
ment, or by anv offieer or erent of the siithie, 
i transmitted to the Court of Claims by 


The claim w; | 
the Secretary of the Dnterior. under section L063. Revised 


Stattites, 
feted to and ennyty 


lt I~ [ss] 
ured 


follow  s 


el 
pant 
. pend apron i 
. ie | 
i,™ 


RtiL Gi rity tT) i™ $ ' 
* i 
I} 


gress, however, passed an act appropriuting the necessary 
amount tnd Flensley was paid in full (12 Stat. L., S42). 


Samuel Norris likewise brought suit in the Court of 


: ; Co | 
Claims upon a similar contract, and the court recorded 
an adverse decision against lim. Congress, by jot 
resolution, Horan rete rrecl thie claim ti the (curt of ¢ aims, , 


with directions thisat the claimant ~houle be portal the crotual 


raliue ot frig <u ppltes ji rpaxhed gar thie se steal places ol 


delivery. rirpedes the eohtriaiet bipren wiped ar forte <tit 


ical depended 14 Beat. |. , Hs Pista to the rese 
lution the cise woe Tai tried, To ptaebormpennt recorded 


for Norris for 869,900 (2 ©, Cle. RL, 155). 


\I. Ddonioall, thre DA Tiiniit ~ decedent, rotelt tb ostbit «oti 


Ti rite i 


thi 


Up to this }" ricwd ty 
these unauthorized contracts had been 

eo court, and (Coneres< alon oriantes relief 
Ih fact, Congres- Lpopereope stead chine iy 
of the brémont and Plensh 


5 . R 
Norris eusedeny Tee thy cavtirt 


Phiis was the. editions of these edainis, 
nh OC onerress, why hy tf teal | 
ewotnrt , 4 f ~ ty | Th Ti! 
thie tins t Pek soon tied pormevctiredd 
claim tormerly presented | bac] 

« "}« 1 Oye 
ly \ 1] CC pe Py etd | i}? : 


q Cinitis tins found tercathont tte hit. 


sidered, except the Norris Cas ‘ 


pres ctpety mity foes { srypcrrs —_ ‘ 


‘ bare ifit- 


Vtipetil 


eal 


tive 


ty 


mentioned, and judgment was entered for the claimants 
(4 ©. Cia B Boe. 

Next came the Be/f Case (15 ©. Cls.. 92), in which the 
present Chief Justice reviewed the entire matter, and 
awarded the claimant it judge nit. 

The above isa history of the action of Congress, and 
ot the decision-~ of the Court of Claims, ino care to this 
class of Cuses, W, think there is rent doubt about the 
soundness of the conelustons of law fone D the Court 
of Claims. 

[hy thi ‘tine itotkir ome ‘po TT Wiis it \i read. borat if |~ 
fair te poreestitane tha conclusion ft law rhtsead ThpMOn w hace 


! , | 
‘ 
oat | Treat ’ if ear ae’ tit ; : . ’ 


and sim tilile 


Comntcrars 
ay irl :t ity fant rif hiperdi this 


ly ine 


vored by Congres=, which us 


it Wits 1 
Doucval! 
tified back te O's 
constitut 


tifis il. and Woe 


} nding 


Norris - 


Dougall’s, and founded such inference upen three special 
acts, each having been passed for a specific amd not fora 
general purpose, 

The private ets fbb tho Was affected the public interest ; 
henee they only affected the persons and claims expressly 
named therein, and had ne affeet upon third persons and 


their claims. Such private acts could not become pualelie 


and veneral <tatutes otherwise than by recognition by a 


’ 


public <tatute as suel Sealowiek’~ Stat. and Const. Law 


, 
}?}?. me 4% a TYt.? 


In “Uppyprort of thus prreoprerm at bent \ Cy thete from ¢ vated 


alatern VV. Sal neta y Ae Wal] hE te , ae follows 


lt It- tiie “tiittifte =) venteral PHU perme pict\e polsuine 

} : ae ; | 
reference to oe Cittss «al pers lis, HT will rheol srnectuneds 
» single tndividoal im oaiodistimet class. thoumel the 


' 


] , ° 
Weleis thi rtit ili boned i 


ee 


& 


rates Inte the opinion extract= fromthe re ports cf conn 


tees, Which show conclusively it 


( onyres- tt) ratity \I. Donel 


illegal eontriaets rea 


i tidal thy, peatectyt test) 


is il eontroct 
’ 

weedveriti Wi; 

thisat sue montiriet= were 


‘| bye contre tpitt ten 


( vine Lhe. 


1) 


The Belt Case (15 C. Cls., 02) tollows the Frémont Case 
in its rulings. These ease- both contain more good his- 
tory about the Indians of California than wood law, 

The reports of committees were all well) guarded in 
their language, recognizing that Congress ought to pay 
the claims under consideration, but exphieiths i~-erting 
such contracts were made without authoritv of law.  Me- 
Dougall’ (ase is Cotte in which { ‘oOnuTreSss Prins erunl rehet, 
either by special appropriation or by reference to the 
Court of Claims as in the Norris Case. 

The agreement having been executed without authority 
is void, and eould only become effeetive by a ratification 
by some proper officer or agent of the Government. Hla- 
such ratification been made’ Wozeneraft drew certain 
bill. ol exe basennere crt) thie ( ONIN ESStone r of lrcdian \ flare 
PED pave ree nt for the bee Tecra] to fave been furnished : 


Hpon presentation to the drawee pavinent thereot was re 


fipsect. an date ‘et sue present fier) Im Pheol ~hhownh. boat 
this presun pote nois that the bills were pres ntest within a 
prrerprel rel i. meotpcatoele t | ‘ Th =» Wiis thy fist copprorti- 
ts iffooreledt thy frovernimnent | rotiivine ‘| rejecting thre 


{2 


~ «of | iti this 


ritiv’ 


We respectfully submit that the fine 


ease do ret support thie conclusion cof law Tip wens whit T t hae 
that <tueh puacdgernvesnat 


| Se a ' 


final judgment was rendered, and 


mav be reversed 
Mm. GARLAND. 
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IN THE COURT OF CLAIMS 
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age 
Prcdican 


Lricdian agents in Culitornia, on Oletaber DO, DS 50) (Nenate 
Deve, 1, Y. a). bit om the Loth of the same ovonmth ther 
funetions as Lucian agent~ wer suspended, and they wer 


Apportntes| ** COMLIDLISS Lorn m= te holed treaties with Viirieoti- 
lodian tribes in the State of Calitorn: t, ts Porens teleed ey the 


et ot ¢ rit tia & ~~ approved ™ pote trptver SOR) PSD SNennate 1 ew 


Ong ress, February 27. P85] 
ito was emacted that ‘* hes 
Divdican tribve hall bi brevcrent acts | 
agents ol tiie Lredion D eopocuret revert 
Lo rpites! Stute=~ miov clespomate ft 


thii- 
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ing on them towards the Grovernment and each other. 
You will be able to judge whether it will be best for 
vou to net int | bevdy . OF separately, 1) ith revue puirts 
of th; , Prdian eontryv, 


It is observable that these Instructions are vi 


that they =pecifv nothing bat the objects of th 


, 
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ment, and that, emphatically repeating t | 


“to conetliate tiie 


contri tTicpnc 


‘ ; 


from the Cn 
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formation ot 


Pridiidsm~ terrier! 
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January 1:5, P85, 
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And in the same letter be thus continues: 


They were mustering volunteers at) Sacramento 
(itv and at other point- when my informant left, 
and bloody work was antieipated. What ts to be 
the result of this state of thing- l enxnnot even eon- 
jecture, “The Indians claim the country as their 
native soil, or banting and tishing ground, and the 
Whites want to « v plore it feo coll, ane, if they finn 
the metal there, will insist on retaining its possession, 


And in ly bette 7 eb ruary ‘a. Is | erniate Dove. a 


ou ‘PH, Ded), The i\ col Udne eetetrpery histriet 


‘*t) sratlietanl atl thay ~! 


peraetibisers§ Gbh ui 


reeveead eh trrpdeal 


a anid tre’ Tey 
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settral drostulit 
bristle 


and yy thie 


(Senate Doe. 4, p, 
\ flair. aay s ¢ 


ii 


dian 


1s 


fered, exc jit their removal trom the mountain fast- 
nesses to the pists TITTITTRE LL I ut the tors) Gee the 
Prbeotatatiyidis, \\ ‘ the lh ¢ x plain 7 toothy th thie rhea ssith 


of stich a removal loention, canned thet we ‘ould 
reat with these igor Vio ¢ higy hs 


maition, belies Tru that, 
reminim im thie 
(*ts] fliets be \ Ih; nl 


if thev we rictintaitis, cop-tiant 


miners would take 
> tii ‘would thes iil- 
than by ~tenl- 
| “t's. fiitijées “at tiae i i] ' hirriienrs iti thie 
| parties 7 

aa 
NPP read 
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femipt to stippeart t 


ctiiel 


been rotor i}, ter ere 


ountoaio fastiesse< and piace 


ii the foot-hills bordermg 


bye li bee Det ween tha ab 


a o eratition! with the results thous thy Phberye Ls espe 
with vour energy and dispateh in procuring a bo 
for several tribes of Indians<. and AT iptly remieons 
them te it. 

The provisions of the treaty. a eopy cof whi 
ack nowledwed above. ar ipproved 


Londer the treatie.~ ait Try f if} Vert ’ pbea\e tat 


reservations. orate ID | Dp Vth. Laie ar , 

tin = re ™=q ryviittert-~ Wil- pe mes itl ptict if \ fii iil tten] 
i } . 

stinted in ricattimnal po mathe then ‘ ) 

sequence of such removal of the Indians that they <1 


bn UD od with lenened 


Nii Wozencraft «avs ory os 1) f _ . 


hy eweotpnir’ 
’ 


Psiihidli Pear’ 


Again Mr. Johnston sa Dove 


\ ithons ix Ti 
ural land, Xe |) ' 


t, p. 244): 


iT Thdotie ot pierre alli avricult- 
t in spots; a few acres only can be 
found tovether, ana tin = ipier the banks 
streadin-. 


ot the 


And Superintendent Beale sav- ‘ie 


ean onls = ik from 
gard to those selected 


State, | hye \ 


Be 


? 
Pat 
i 


Tetine I sf ‘- i) 


Nir. eloohipestern -ii\V- ot th ficlianes. ] dea rte 
(Senate Doe. ol. p. IZ | 
Those with whom treaties have been entered ite. 
re siding 1 ATEN Gheree dyes Tapert the San Desvepuinn, bore Ther, 


NI. reeados, canna "Prvcelurnne nl Stoniis| itis boiwe re. tiave 


beer seenninigels qpuibet cate ontented since | have been 


“UppIV ing then with fern 
And Commmisstoner Barbour - 


Thes eccnpied the oomntm 
at thi bin beannitne. Vereede- 


ember bhi 


24 


thed in the distriet of country allotted to them. and “, 
were working todustriousiy, doing well, and living 
eontemediy in their new home when | left them im = 


Scepter ber leant Iso] 


Mr. Wozeneratt saves, December 1, D851 (Senate Doe, 
fp. 229): ° The Indians throughout my district are quiet ’ 
cand peacenble.” And atu May A) 1892: * The In- 

dinn- thircuerdiout His distri 
some tew thefts: ° and (Senate Doe. ol. p. 24 vives Doctor 


— 


cate qutet and J rensbens thle exes jet 


Rejois's “Tritetnent: ~ Dba Drvcdi ili- in rowel truth have ce ornyes 


from the 


bootibitiiitis, oiven ‘iy their tmitnes ane hivveatiny 
rounds feo Thies thbibienrs, inl can if ~'Peolin cl beurniny freer 
. the white man the eustoms of ervilized lite, 


By Senate Document 4 (pp. 268, 526), it appears that 
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the tresatios tracmedes Des t| POUT IIissteoiiers Wepre -trtornitted by 
thie ( OUDTIISS Tone cot | biciti \thatr- fai Loneut ada i! be q 


. ; 
pe’.iie’. 
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tract for “Upplies or thie epreutist eve tt [- 
Soniute 1) ge". ba. }'. Ze Seeriite Dro , tL speeds 


om 


(ongres- appropriated bv net of ee 


Stat. [.., Mth vol, p. S48 eh. 1), te enable 
dent to hold treaties with the v: 

State of Caltfornia, SZO 000 

ary 27, 1851] (Stat. L., Sth vol., p. 

expN beet holding treaty with th 

dians to Califor 1. on clelituens te tl 


thirtieth of September, enht 
five thousand dollars 
Phe amount of these appropriat 
t= themselves liernble te 

thy 

tures tnetrred 


j ° é 
\\ im Ti f thereta 


mA 


All the treaties made by the commissioners were re- 
jected by the Senate. 7 

The St tute of August oO, ]aov (10 Stat. Rae }’. pep). 

appropriated — 

hor the pr servation of penchant with those Tndtan- 

Who have been dispossessed of ther lands in Calitor- 

TH mitt preerenacenne nt arranhwemenht- be made tor t hve ir 

future settlement, the sam of one lindred = thousand 

dollars: Prorided, That nothing herein contamed 

~hiall be so construed as te imply ith obligation toll 

the part of the United States to feed and support 


thy Drvdinn- Ww hye inky beeen His taossessca! if ther 


Wie bY the set of \| ively o>. TS bed, thy ‘ee -ident Was 


‘ “~ } + 4 - , 

authorized [o> Thhitine nV military re~ervations trom the 
; |] ' 5 thy “fF .,? { ’ ; . i , 3 . 
pibieil CQOoTEEIGLED tla Tite | PibieePbilit, iracd Dene staan a 


treaties, While the consent of the Senda Is Necessary 
tw rive Cheers thy stbetion of law. cother /itiv 

under them. It i< entirely clea upon 

thie Coolriet- claret hipeern Were THU 

Claimed under the contraess were turn 


thie treaitle- fee whined | ite 


ap vern ane reduced Tey Wwritine snp - 


eNOeuUtietl i- 
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TIT Peds 


Linhede ,.? 


Pi 
and before thes entered the Dndian countrs (Senite Levee, 
fopp. 90, 60,63: Doe. OL, Pp. 2). And it was sngvested 
to the [ds peartriene by CCommissioner Medbke Deve, b }?. 
Odjas early as December 1, 1850, and mere than thre 
months before any Treaty Wits tidde or protheredt, Lid 
all this tends te shiow that the remowal of thie Liliane to 


tha reservallolis Wiis comclition entoreed Php peony then by 


} 


. ; 
thy COMMIS loters. ated that with thy liavlian- it Wits theof 


‘ft Pee unar havent. bout ‘ily coheed bony T tine trenties toate. 


Then it ts said that the De partment approved the poltes 
he cominissroner= in removing the Doditans to the res- 
erVatlotis, anid this Peetoy adopted thie te nna it- dir 
sequence of tarnishing them with provisions= thes 
OY. Lod thus the question i. whether 
tl Oo. ued reall the eprenus 


ceritPipett~ 


pot ose cal tii: 


ree, Witinst te feveryvernryv ele ‘ren 


ir terms of the seventh 


chased was involved in 
reourse with the 


and stipe rinite TU ThE I 


seetron, Ten °° PRRGa Taree 
Prxdians.” 
It orav be 


made were rm 


TT w bine tj this “ eontTraect= wer 


Tlmait flirrteenth ~ererty 
thacit therefor pent direct iy within it~ provis- 
| 2 T wis ey L. d*eiti- 
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' ; sPpervy 
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cord, cade 


bons: borrt thy 
templated ~ecTlon if Chae 
intercourse with 


feertij~ 
af) ili- 


Drvelt bib 


diauns whe 
Calitornuia, 
| it aryvtinient tor the 
initemeled te 
to teed an 
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Porer\ dele 
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tnedtis to bts ~ULpoprore anne hot to 
EDEL does ru | CX st. foot thie 


word 


: : , 
is jr rscbud relatbon and 
\A idem relations gre bv Presaty 
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=. The licaboadats coh ch crunar’ 


r repel reer Week 
¢ liix w ird - ~ULpopvel liolds 
|. thheratas col “UEP ope ited States 


j 


iif Petits ¢ 


nished to Cow-we-has, 
But Mr. Wax 

Pp 2-2) shows th 
mide after 2oth Decerabe 
Wozeneratt hoew cs capped 
Doc. 4, pp. 228, 23 

licacd boeery en tiaisted 

hrevlel trenties 9 Ww; 

 depocart nae rit, 


' 
= pote Peite 


thy 


rpcuede 


As the Testi mans of wituesses, this receipt Is not evi- 
dence, for it is “ot testimony under oath. And as an ad- 
misston it ts not eflicient, tor there is no evidence in the 
case that Ruckel and Platehinson were authorized to re- 
ceelve or receipt for the beef tor the United States ; and 
there Is nothing in the ease trom whieh this ean be in- 
ferred, except that Mr. Wozeneratt, in’ 1856, four vears 
atter the transaction, veriiies ther <ighatures, amd does 


MO MOTE, 

By the receipt Ruckel and Tlutehinson are traders for 
different tribes, vet the recenpt does not exhibit any itp 
propriation or (pthotis foo threes tribves, bunt purports that 


these traders, jointly, recenved the whole quantitw of beef 
claimed tor, 650.0000) peotanneds, cat one time, Mav 17. 1852: 
while Mr. Wozeneratt's report, June 25, 1852 (Doe. 4, 
B50). shows that MeDongal was then de'ivering the beef 
TH r this eoniriaet, 

The receipt: also states that the delivery was of * one 
thousand head of eatthe, ave rari s1NX hundred anal fifts 
pounds We io ht each: While other ewndenee tends to = 
that the average weight of eatthe in Calitornia did not ex- 
coed OOO }™ nds we rerhit exeh, largest estimate Die 
Ol, pp. OTT, 17: Doe. 4, py. ob 

Then the pretation route thts poetitien cared eviclenes rX- 
hibit No} sets forth a receipt given by bim to Mer. Wozen- 
eratt, thus: 


Received. San } Piatietimae, Nba ethy. 1s.) wf 


VI. Wozeneratt. | ritedd “tute Tred) inh thereat, « i lity- 
one thousand two hundredand tiftv dollars (SS) 250) 


1} ’ 
ry fant d bos dt vit= «orp Ole Drvcli 1} Mie i for the above 


(shot MebDOra AL 


Dougal’. order (petition, p. 3), and their negotiation by 
him would transter his interest in the claim. The bills 
are not produced, nor are thes accounted for. except by 
the averment (petition, 5), “that he is the sole owner 
thereat,” amd of this averment there is mo prrevrd, 

This case is the same in principle as the case of Samuel 
J. ay nsley , heretotore decided hy this court, and) tor the 
reasons and considerations therein stated we are of opinion 


that the petitions ris not entitled to the reliet le prays fey 
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MENT Por 


The (iis of (rordon ‘™,. L nited State x (*? Wall.. oil) 


was dismissed for want of jurisdiction at December term, 
IS64, without an opinion, Justices Miller and Field dis- 
senting 

[i conseq ence of the cleeiston of th 
Congress, in order to conter appellate 


Supreme Court 


TT (rordou s (Use. 
jurisdiction on the Supreme Court from final judgments 


and decrees of the Court of Claims. re 1) ileal section 14 


MEarch + # 1 S¢5-5. canned enacted tliat 


of the act of 

hrom the tinal }! lertuent, or «le ree’, 

heretofore decided ry thie Court cof 

or mentioned in) the fifth seetion of sai 
real and ~IXtV- 


oi 


charact 
Maur ty third, erolites i bint 
appren! shall be allowed to the Supreme | 
Lo nited States, at any time within 


| 


rhitie T' 


Claims, the Supreme Court shall 
oon behalf of thy [ited “tite 
the fitebevtitit in Cerri reve rev. & 


» an ippreal 
revarad tw 
rave 


er ‘ : ' ; 
Phe Supreine (Court Thieti estuly 


‘* 5 ' ' ’ 
a ADDS Be TET Ee 


appents trom the Court of Claims, 
on pages @ and Sof 3 Wallace. 


Loner the acts of ( 


lh care prratelin tiene 


es. HS thes 
stood, th “Subp thie ( iriselietbon som 
decided the ease of Dh 
of Claims, and has ent 
such ‘Atego tls there under 
The provisions of thy 
quoted, ane 
tes is seetiv 


1 thie hotles 


thon I i- 


jl : (nited Slates v. ¢ “rr, 1) How... | le} - | Parte 
Vallaudiqham, | Wall. 45 

Krom thy pudquents of the Court of ( Jaime pe 
peols are alowed to this court (sec, TOT, Rev. Stat.), 


but no provision bas been made for writs of error, 


The deeision in Youngs (ise was delivered at the Oe- 
tober term, IS76, and the latest reterence made by appellee 
in his briet to legislation om this subject ix to the Act 
March 3, 1875. So the Supreme Court has, in the face 
of all legislation upon the subject, declared its appellate 
jurisdiction over tinal judgments of the Court of Claims, 

In Lerngtord ve United States VOL UU. S., 344), cited 
in appellee's brief im connection with Gordon's Crise. the 
Court say: 

(‘ongress, in establishing a court in which the 

[ nited States mia periniari it suedas detendants 
proceeded slow) and with great caution, As at first 
mized, the Court of Claims was merely an audit- 
mney board. authorized te piss Upon aims ~ubmitted 
to it and report toe the Secretary of the Treasury, 


; } | 
. ‘* ; , " ; ,* ; ‘% 
ae ~ ; j ‘*ty » { '? , s ‘ ' Tiill i | *Rtiitinm «is 


} 
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coniers ted als power ol “HpPervision 
over juddormien sof the Court of Clams, 
of Mareh 3. 1875 . hev. Stat., 18.9, 186), 


is relied on by appellee. ads as follows : 


| licit when oan inal judgment recovered aoaineat 
the United States. or other claim dulv allowed by legal 
authoritv, sh iil lv presented tor thie Secretar oft the 
Treasury for payment, and the plamtth or claimant 
therein shall be indebted to the United States in any 
manner, Whether as princi: surety, it shall be the 
dutv of the Secretary to withhold payment of an 
Athotnt oft snel judy rit a) claim equal fi this debt 
thas dune to the Lonited “Stites: and if such plarntith 
or claimant assents to stueh set-off and discharges his 
judgment oran amount thereot equal to said debt or 
f leatniy. the Seeretarv shall execute a dis harve of the 
debt due from the plaintiff to the United States. 

Pout it sue plarntitt or claimant denies his mndebt- 
(i)ties= To thie [nites Stites. or reditees tee content to 
the x t-ofl, then the Seeretars shall w thivolad peavrnye lif 

monnt of such judgment or claim 


" 1] 
Pr ficient to cover all legal 


charges i yey itive t lebt of the 


| ited States to tin i, 
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rhe uil 7 ts t il sifted. 
Vi li tiie if} tie TY} | nt rendered 
Litit recovered 
than the ameunt so 
va hcennes shall then 
Secretary with 
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The tinal indement of the Court of Claims is not 
thereby reviewed, increased, or diminished, but it ts recog- 


nize and paid according to lawn the Preasurs lepart- 


ment. The officials of the “Treasury Department have 


nothing ta dow ith delerimts Lit i ralidity of the pudqin it, 
but are regulated by law as to ifs payment only, Thev 
do not exercis« stp rvisors powers over the pudament, but 
have such power over its payment. Lt thev had the 
power of SH pervision and review eontended tor bys ‘ip 
pellee, it would not be necessary to resort to a court to 
determine the judgment-claimant's indebtedness to the 
United States, 

Proceedings under the Aet of March 3, IS75, quoted 
above, iis provided thi rei. fare’ Daeal instituted feo} thie pur- 
pose ot subjecting thi judgment of the Court of ¢ lniims, 
or of the Supreme Court on afirmanee, to review or 
change by other courts, whether interior or mot, but for 
the purpose of determining the indebtedness of the judg- 
ment-claimant to the Lonited Stat =, dnb ak repatter pest cli ter- 
mined Lr the ¢ curt «of ¢ ims. or “SHipere the | nirt, tis the 


riiennt Wits We Tt rea, bye 


ease mav be. when sueh tinal rad 
cause thy plea ot set-ofl had not been rnterposed, \~ be- 
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thi . rile ring oft thy fin fon lorry, rit 

We repeat, the Seeretarv of the Treasury has n ) power 
over final iodoement- of anv court: its his huts simply 
to pay them according to law: nor has anv other court 
such power, when called upon to determine the indebted- 


Thess «of a riholorrmpenst ‘ airy) ry? fas Tlie | tyitend ™f-afles- Dhie 


} ; . ; . ' 
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question in such CiscCs Is, does thy judge nit « lapmiant owe 
the United States the amount as clarmed” Lind mot 
whether a tinal judgment of the Court of Claims, or of 
the Supreme Court, t< correct and valid 

In the (nited States vo Yo ] My t is held that 
Congress has not conterrect power on the Supreme Court 
to issue writs of error to the Court of Claims, The cases 
cited in appellee. briet. Lut, f wheel, \ h, were 1° 
How., 41). Tlent vo Pallas (4 How... 58%), are to the same 
port, ane have Thee controling rntluenes over the Cp tlers 


tion at issue, Weare not contending tor other tpyye beat 


jurisdietion in the Supreme Court than such as Peas bees 


conferred by legislation of Congres- 

Section 108%, Revised Statutes, provides for the pay- 
ment of all tinal podements. made by the Court of Clann 
or Sunpretie Court Om 1, outof any general popes 
priation TUL ty law for the peavrrietet cate —atisfactions of 
private clatms.— . 

It is urges! by cpp ved Les that section Ld of the bet of 


Ver f, >. pS} bb “fof * vee stael eit | f i] J 


é, 1884 (25 Stat. L.., 254); are bevnat in other L tye 
langue f the act< does not warrant anv <uch eonstrin 
Lien. Section Ld prohibited tine’ poavene tl 1 fareV tepeerpery 
“out of the Treasury for anv claim passed upon bw the 


adoment- 


quired 1) 


lO 


claimant, whose claim las been allowed in whole or in 
part; (2) that all estimates or appropriations and esti- 
mates of deficiencies in appropriations intended tor the 
consideration and seeking the action of any of the com- 
mittees of ¢ “OngeTreSss shall be transmitted to Convres- by 
the secretary of the Treasury ; (33) that he shall cause 
the same to be properly classified, compiled, indexed, and 
printed under the supervision of the ehiet of the division 
of warrants and estimates. 

The acts are vot at all identical, either in language, pur- 
pose, or intention, The former act absolutely prohibited 
the Secretars trom prey ing judgments ot the Court of Claims 
until estimated for by him. He could ignore such judg- 
ments or make estimates therefor in his diseretion, 

The latter prescribes duties to be performed by the See- 
retary without prohibiting the payment of judgments of 
the Court of Claims, and without making any special ret- 
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ants, is contained in the same act, it is fair to consider all 
of the provisions of the act together, and when this is 


done there will not be much trouble in arriving at the 


sense and intention of the proviso quoted, and applying 
it to appellee’s judgment. 
A. H. GARLAND, 
Attorney-General, 


HEBER J. MAY, 


Assistant Attorney. 
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This beet entered into the consideration for which the 
[ndians parted with their lands; and although the treaties 
were never ratified by the Senate, the General Govern- 
ment took }™ ssession of said lands, assumed title, and 
disposed of them in the same manner as other portions of 
the pnblic domain, without further compensation. 

‘The Secretary of the Literior referred this case to the 
Court of Claims under the provisions of section L065 of the 
Kevised Statutes on December Ist. 1884. and the court 
guve judgment in favor of the appellee tor the sum of 
SS1.250, disallowing the sum of ST9Y400, the amount, in 
addition to the judgment, claimed under the terms of the 
eontract 

Krom this judgment the Gaovernment ‘ap preaied oti the 
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actual value ot the property which inured to the benefit cyt 
the (government, although the special ccoptanat theretor wis 
Incorporated in the petition 

[In The United States ¢. Burns (12 Wall. 246 [254),) the 
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must have received the money, charged with a duty to pay 
it over; or the claimant must have had a lawful mght to 
it when it was received, as in the case of money paid by 
mistake.” 


The courts, In appiving the doctrime ot tliese Cases, have 
extended it to include lustances Where there Was no pre- 
tense of ay eXpress coutract, and W ese thie property passed 
Into the bands ot the Government agents through a tort, 7 
It be shown that such properly, of the pr weeds thereof, it- 
ured to the benetit of the United Slates Thus, in Thayer's 
case, (20 Cr. C's., 137,) where certain logs were seized bs 
tlniber uwYetts Ulilel ustruction ot’ the Land (thee, and 
gold, it Was heid that the court had jaris Hichion of an action 
to recover the proceeds or the siale al pre erty so bhievany 
seized, Upon itt thal Hed contract. 
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It would be difficult to conceive of a situation of affairs 
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Court of Claims said, in Belts’ ease (15 Ct. Cls., 107): 
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At this time the Court of Claims had only the jurisdic 
tion conferred by the act of 18524 (10 Stats, 615,) and 
could render uo tinal judgment. [ts only power was to 
determine the tacts and report lo Congress Whether, In its 
judgment, the claimants were entitled to the relief praved 
[i all the causes Mentioned above, the court bike ia tall and 
complete report try ‘Ongress ot all thie facts. but said that. 
as a tnatter oOo} law, the Government Wits not respousible 
[n spite of this, Congress gave relief to Hensley in the 
sum of 896,575, 12 Stats., 847.) and 
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the State in the sum of SYL24.254.05 tor expenses incurred 
in this behalt 

The (‘ourt al (‘laimes. ith Krenmion s Cuse (Spree), ith Con 
cluding an elaborate discussion of this subject, say 

“Tt is not becessaryv for us eVet to cotsider What Would 
be our OPTMIOMS OF conclusions if the case stood om the 
contracts as sanctioned and daprperarve 1 tN the executive wu- 
thorities, We look atthe acts of (Cougress ited? (those 
above reterred to) as clear and distinct legislative recogni 
Thon of the obligations of the Lonited States to reiav tloe faall 
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similar to the one in suit, and ofthe application of the 
laws then in foree, to such contracts, has been, as has been 
shown, before the Court of Claims in various shapes ever 
since its organization, The decisions of that tribunal, for 
nearly a quarter of a century, have beep uniform in asserting 
the liability of the Government. It is too late now for the 
appellants to question the soundness of these decisions. 
Every principle of public policy forbids the reversal of the 
construction of a statute which has been so long acted apon 
as to become part of the established law ot the land, unless 
there be the most urgent reasons in equity or the clearest 
violation of law. If there be ambiguity in the statute, if 
the true meaning be the least in doubt, courts will not 
interfere and overthrow the construction placed upon it 
and acted upon tor a loug series of years, although their 
opinion would bave been different if the question had been 
presented to them in the first instance. 
Edwards’ Lessee rv. Darby (12 Wheat., 206). 
Brown v. The United States (113 U. S., 568). 


The impertections of the harman language are such that 
no statute can be framed in the consideration of which all 
minds will reach the same conclusion. The stability ot 
those of our institutions which are tounded*on legislative 
enactments and the integrity of the statute law demand that 
aun act once construed by the proper authority, acted npon, 
accepted and acquiesced in by all the parties in interest, 
shall not be changed in its etfect upon property rights by 
the varied opinions of each succeeding tribunal which may 
be charged with its application to the subject-matter 

Respectiully submitted. 
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James W. Denver, 
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. Court to dismiss the appeal taken in the above en 
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Preisury for any claim passed upon by the Court of 
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ing Offieer of the breasury, and be subjected to their 
scrutiny and revision. Whether these officers ever have 
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Secretary and to Congress. This case, therefore, is 
voverned by the words found on page 256, viz: “That 
the following sums be and the same are hereby ap- 
propriated, &ec.” 

In conclusion, we beg leave to once more call atten- 
tion to the power of Congress to have appropriated for 
this or any other of the hundreds of judgment provi- 
ded for in this bill,or to have stricken any of them 
out. An instance may be found‘in 17 Stat. 82, where 
an appropriation is made to pay the judgments, but 


provision is made “ That no part of this sum shall be 


paid upon any judygiment rendered in favor of George 
Chorpenning, &c.” 
Respectfully submitted, 
Joun Path Jones, 
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enue license required by law. 
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Assembly approved March 50th, 1871, for the sum of 815, and $10.75 
lawful Money of the United Stiles, in) pauvinnent of lis license tux for 
the ensuing year, and cle manded lis Lhe lise from the proper othicer : 
that sate coupon bore Upotk its face the contract of the State of Vir- 
ginia that it should be received in payment of all taxes, debts, and 
demands due to he rand that the same Wiis overdue and prist Hhiil- 
turity ; that said tender was refused, and said otlicer refused to vive 
defendant a revenue license; that said tender was refused as pay- 
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Ih testimony whereof | hereto sel ry lesanned and ile NX this seul 
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